THE ROMANIAN GOVERNMENT

DECISION

For amending the Government Decision no. 461/2001 for the approval of the norms for the implementation of Government Emergency Ordinance no. 60/2001 regarding public procurement and the Government Decision no. 841/1995 regarding delivery without charge and valorization of the public institutions assets procedures


Based on the article 108 of the Romanian Constitution, republished,    the art. 109 of the Government Emergency Ordinance no. 60/2001 regarding public procurement, approved by Law no. 212/2002 with its subsequent modifications, the article II of the Law no. 492/2004 regarding the approval of Government Ordinance no. 75/2004 and article III of Government Ordinance no. 19/1995 regarding some measures for the improvement of the public procurement system, as well as the public institutions assets valorization being out of gear, approved by Law no. 96/1995 

Romanian Government adopts this Decision:

Art. I. The Government Decision no. 461/2001  for the approval of the norms for the implementation of Government Emergency Ordinance no. 60/2001 regarding public procurement, published in the Official Gazette of Romania, Part I, no. 268 of may 24, 2001 with its subsequent modifications, is amended as fallows:

1. The paragraph (2) of article 2 is amended and will have the fallowing content:

“(2) The contracting authority has the obligation to take into account, when settle the annual public procurement program, the fallowing:

a) the objective needs for products, works and services;

b)  the degree of priority for the needs stipulated by letter a);

c) the forecasts  regarding funds that will be allocated through annual budget, taking into account the possibility to obtain additional funds as result of budgetary rectification.

2. At the article 2, after paragraph (2) a new paragraph is inserted,  paragraph (3), with the fallowing content:

“(3) The contracting authority has the right to amend the annual public procurement program. In case when the respectively amendments have the aim to cover some needs that was not included in annual public procurement program, the inclusion of these amendments are conditioned by  the providing of the financing sources. 

3. The article 5 is amended and will have the fallowing content:

“(1) The contracting authority has the obligation to ensure the correspondence of products, services and building works with the grouping and codification system used in the Classification of Products and Services According to Activities (CPSA) when:

a) it elaborates the annual public procurement program;

b) it defines in the notice of intent and in the letter of invitation or in notice for participation the products, services and works it intents to procure;

c) it prepares the documentation for the elaboration and submission of the tender;

d) it  specifies in the notice of awarding, the products, services  or works for which it has conclude the public procurement  contract;

e) it provides the information needed for monitoring of the public procurement system to the Ministry of Public Finance and, in the case of works contracts and contracts of design services for buildings, also  to the Ministry of Transportation, Construction and Tourism;

(2) For the purposes of these norms, product shall mean the result of an activity, which it is materialized by a physical object, by any kind, that it is classified in CPSA.


Similar goods represent goods with the same use or similar use that are grouped, as a rule, in the same elemental subclass, according to CPSA structure. 

(3) For the purposes of these norms, service shall mean the result of an activity that is not materialized by a physical object and that is classified in CPSA. The typology of services is stipulated in the appendix no. 1 and it is separated in two categories that are included in the list A and respectively in the list B. 


The similar services represent those services which are grouped, as a rule, in the same elemental subclass, according to CPSA structure.

(4)  For the purposes of this norms, work shall mean any construction works stipulated in division  45 from CPSA structure or any combination of these construction works which conduct to a result that accomplish a technical and economical function.

Form the point of view of concordance stipulated at paragraph (1), similar works represent those construction works which are grouping in the same class, according to the CPSA structure.

From the point of view of settle of minimum requirements regarding the tenderers/candidates experience, similar works represent those construction works which are grouped in the same subclass, according with CPSA structure.  

In the case of complex works, which imply execution of a diversified assembly of construction works, the classification in a class or, by case, in a subclass of CPSA is determinate by the type of construction works with the higher weight of value.”
4. The article 8 is amended and will have the fallowing content:

“ Art. 8 – (1) The contracting authority is bound to estimate the value, not including VAT, of each supply, works or services contracts included in the public procurement program, and:

a) to accentuate it in the public procurement program with the view to select the procedure which will be applied for the award of the respective contract;

b) to compare it with the lei equivalent of Euro 750,000, when it verifies the compulsoriness of sending to publish the indicative notice stipulated in art. 16 of the ordinance;

c) to compare it with the lei equivalent of value threshold stipulated in art. 13 of the ordinance, when intend to applied the tender demand procedure for the award of public procurement contract.  
(2) The equivalence ROL/EUR is calculated according to average exchange rate on the foreign exchange market, published by National Bank of Romania for the day prior to the accomplishment of the actions stipulated by art (1)”     

5. The paragraph (1) of article 9 is amended and will have the fallowing content:

“(1) The contracting authority is bound to estimate the value of the public procurement contract taking into account the current prices level on the market and, if these can be anticipated at the moment of estimation, any possible addition or increase of the contract value.
6. The letter d) of the article 9, paragraph (2), point A, is amended and will have the fallowing content:

“d) in case when the contracting authority intend to award a supply contract with regular nature or  which must be renewed in a given period, then the estimation of this contract value must use as calculation basis:
· either the update value of the supply contract for some similar products, awarded in the last 12 months, adjusted, if possible, with the expected modification of procured quantities and respective values, that may occur in the next 12 months;

· or the total value of the supply contracts for some similar products that are anticipated to be awarded in the next 12 months, starting with the moment of the first delivery.

In any of the cases stipulated by letter d), the choice of calculation method must not be made by contracting authority in order to obtain a smaller value than the value stipulated by article 13, letter a) or, by case, by article 8 paragraph (6) of ordinance. “

7. The letter b) of article 9, paragraph (2), point B is amended and will have the fallowing content:

“b) in the case when the contracting authority intends to award a services contract with regular nature or must be renewed in a given period, then the estimated value of this contract must have as calculation basis:
· either the update value of the similar services contracts awarded in the last 12 month, adjusted, if it is possible, with expected modification of  procured quantities and respective values that may occur in the next 12 month.

· or the total value of  similar services contracts that are anticipated to be awarded in the next 12 month, starting with the moment of first delivery.

In any of cases stipulated by letter b), the choice of the calculation method must not be made by contracting authority in order to obtain a smaller value than the value stipulated by article 12, letter b) or, by case, by article 8 paragraph  (6) of ordinance.”

8. The letter b) of the article 10 is amended and will have the fallowing content:

“b) if the design contest is organized as part of a procedure that leads to the awarding of a services contract, than the estimated value taken into account is the same value as the value of the respective public  procurement contract.”

9. The article 11 is amended and will have the fallowing content:

 “Art. 11 – The contracting authority has the obligation to award the public procurement contract by applying one of the procedure stipulated by Chapter II of ordinance, and in the exceptional cases, stipulated by article 8, paragraphs (1) – (4) of ordinance, by applying internal procedures.”

10. The article 12 is amended and will have the fallowing content:

 “ Art. 12 – The selection of the applied procedure for awarding of the public procurement contract is accomplished after the estimated value of the respective contract is calculated and it is specified in the annual public procurement program”

11. The paragraph (2) of the article 13 is amended and will have the fallowing content:

   “(2)The notices stipulated by paragraph (1) must contain at least the information provided in the appendix 2 models, but not more than 650 words.” 

12. The letters b) and c) of the article 17, paragraph (1) are amended and will have the fallowing content:

b) the minimum qualification requirements  which  the contracting authority decide to impose and the documents which the tenderer/candidate must submit to certify the fulfillment of the respective requirements;

c) instruction on deadlines that have to be observed and on forms regarding   the way of tender presentation and submission, including the forms regarding the requested guarantees, as well as the period imposed for validity of the tender,  which must be accomplished.”

13. At article 17, paragraph (1), after letter f), two letters are inserted , letter g) and h) with the fallowing content:

“g) specifications regarding the documents for which the contracting authority had decide not to allow ulterior additions, in case of non-attendance; the absence of these documents lead to disqualification of the respective tenderer/candidate;

h)   contract in proposal form.”  

 
14.  At article 19, after paragraph (2), a new paragraph is inserted, paragraph (3) which have the following content:


“(3) The contracting authority or, by case, the organizer of the procedure has not the right to collect additional taxes for participation of tenderers/candidates to the applied procedure for the award of the public procurement contract “


 15. After article 19, two new articles are inserted, article 191 and article 192 , with the following content:


“Art. 191– (1) Within the framework of documentation for the elaboration and submission of the tender, the contracting authority has not the right to require the accomplishment of some minimum requirements regarding the technical, economical and financial ability of the tenderers/ candidates which would lead to an artificial restriction of the participation to the procedure for the award of public procurement contract.


(2) In the sense of paragraph (1) previsions, the minimum requirements (criteria) for qualification must be established exclusively on non-discriminating criteria and depending on exigencies imposed by the nature and complexity of the public procurement contract which will be awarded.


(3) If the contracting authority requires that the tenderers/candidates to accomplish minimum criteria regarding the similar experience, contracting authority has not the right to impose that contract value trough the tenderers/candidates proved the existence of  own similar experience, to exceed:

a) the estimated value of the public procurement contract which will be awarded, in the case of delivery and services contracts;

b) 0.6% of the estimated value of the public procurement contract which will be awarded, in the case of works contacts.

The requirement regarding similar experience may be accomplished also through addition of the values of the more then one contracts in the case when this fact is stipulated in the documentation for the elaboration and submission of the tender.


The requirement regarding similar experience may be express within the documentation for the elaboration and submission of the tender as value, by case, as quantitties, ariea or phisical volumes.
(4) In the case when the contracting authority requires the accomplishment of a minimum criterion regarding the amount of sales, then contracting authority has not the right to impose that respective amount to exceed average annual estimated value of the public procurement contract which will be awarded, multiplied with 3.  

Art. 192 – (1) The calculation algorithm, as well as the evaluation factors of the tenders, which will be taken into account in the case of appliance of the “the most advantageous tender from the technical and economical point of view” criterion, must be clearly and detailed specified within the framework of documentation for the elaboration and submission of the tender and will reflect the concrete pointing methodology of the advantages which will result from technical and financial proposals submitted by the tenderers.

(2) The contracting authority has not the right to use the eligibility criteria or the criteria regarding the technical, economical and financial criteria, as evaluation factors. 

(3) When the contracting authority settle the factors for tenders evaluation, the contracting authority has not the right to used factors which:

a) are not direct related with the nature and the content of the public procurement contract which will be awarded;

b) do not reflect a real and obvious  advantage which the contracting authority may obtain through utilization of the respective evaluation factor. 

(4) The established weight for the each evaluation factor must not lead to the distortion of the appliance of the procedure for award of the public procurement contract  result. The contracting authority has the obligation to establish  a weight for each evaluation factors , which have to reflect in a concrete way:

a) the importance of the technical/functional property considered that represents a qualitative advantage which may be additional pointing, or

b)  the value amount of the financial advantages which the tenderers can offer through assumption of additional commitments in proportion to the minimum criteria provided in the terms of reference.”

16. The article 20 is amended and will have the following content:

“
(1) The contracting authority has the obligation to constitute, in the same time with the launching of a  procedure for the award of a public procurement contract, an assessment  commission consisting of at least 3 members, irrespective of  participants in the procedure, which may be either permanent employees of the contracting authority or, outsider consultants with the experience in the public procurement field and with professional skill appropriate for the contract specific. 

(2) The contracting authority appoints the president of the assessment commission from among its members.

(3)The contracting authority has the right to designed alternate members for the member of the assessment commission.
(4)The contracting authority has the right to replace a member of the assessment commission with a alternate member only if the person who will be replaced do not have the possibility, because of objective reasons, to perform his responsibility from which result the quality of member of the assessment commission. After the replacement, the quality of assessment commission member is assumed by the alternate member which will perform his responsibility until the closer of the applied procedure for award of the public procurement contract.”       

17. The paragraph (3) of the article 22 is amended and will have the fallowing content:

“(3) In the case when one of the appointed members of the assessment commission observe that is in the one or many of the situation provided by paragraph (1) letter a)-c) or in any situation which can determine a conflict of interests than he has the obligation to immediately ask  to be replaced in that respective commission with another person. The situations of incompatibility may be apprise the contracting authority also by a third party. 

In the case when these situation are apprised, the contracting authority has the obligation to verify the information reported and, if is the case, to adopt the needed measures to avoid/rectify any of the aspects which can determine the appearance of an interests conflict.”

18. The letter e) of the article 23, paragraph (1) is abrogated.

 19. At the article 23, after paragraph (3) two new paragraphs are inserted, paragraph  (31) and (32), with the following content:

“(31) The contracting authority has the right to extend the delivery or services contracts with regular nature, concluded in previous year and whose normal duration  for achievement was expired at December 31, if the following conditions are cumulatively achieved:

   a) in documentation for the elaboration and submission of the tender, elaborated in the event of award the initial contract, it was specified the possibility to supplement the goods and services quantities already purchased, as well as the maximum level, until will be possible a such supplementation;

b) in documentation for the elaboration and submission of the tender, as well as in contract, is specified, in a explicit way, a clause through which the right of the contracting authority to decide the quantities supplementation of the goods and services is determined by the existence of the budgetary credits with this designation.

c) the estimated value of the initial contract was determined through taken into account the situation in which the contracting authority decide to supplement the quantities of the goods or services at the maximum level specified;

d) the extension of the initial contract may not exceed a duration of the 4 mouths starting with the date of expiration of the achievement duration of this.

    (31 ) In the case of public procurement contracts whose object is represented by products/services for which, because of objective causes, the annual need cannot be predicted  with accuracy, the contracting authority has the right to indicate in the participation notice and in the documentation for the elaboration and submission of the tender an minimum-maximum interval of the quantities that will be procure.  In this situation the price which will be compared to settle the winning tender, may be the unit price.  The contract will specify the obligation of the contracting authority to procure the minimum estimated quantities, but will content also a supplementary clause in which will be specified the right of the contracting authority to made an option regarding the increase of the quantities, through additional act, within the maximum level initial indicated. The contracting authority has the obligation to estimate  the value of this kind of contract taken into account the option to procure the maximum quantity specified in the participation notice and in the documentation for the elaboration and submission of the tender.”                              
20. At the article 24, letters d) and e) are amended and will have the following content:

“d) receiving the tenders and the accompanying documents ;

e) the assessment commission carries out its assignments according  to the  article 54 paragraph (1) provisions of the ordinance:

i. to proceed the opening of the tenders meeting;

ii.  studying and verifying the observance of the conditions regarding the eligibility, registration, technical, economical and financial capacity, in the case and in the conditions in which the observance of this conditions was required in the documentation for the elaboration and submission of the tender;
iii. setting the necessary clarifications related to the documents submitted by the tenderers;
iv. qualification of the tenderers who meet the conditions provided in ii. Above and rejection of those who do not meet such conditions;
v. checking the tenders submitted by the qualified tenderers and setting the necessary clarifications regarding those tenders;
vi. rejections of non-appropriate tenders; 
vii. assessment of the tenders declared as appropriate and deciding on the winning tender;
viii. writing and forwarding to the management of the contracting authority the decision of the assessment commission regarding the result of the procedure for the award of the public procurement contract.”
21. At the article 25 point B, the letters c), d) and g) are amended and will have the following content:

c)receipt of the tenders and the accompanying documents;

d)the commissions carries out  its assignments according to provisions in article 51 paragraph (1) of the Ordinance:

i)to proceed the opening of the tenders meeting;

ii) checking the tenders submitted by the tenderers and setting the necessary clarifications regarding those tenders;

iii) rejections of non-appropriate tenders;

iv) assessment of the tenders declared as appropriate and deciding on the winning tender;

v)writing and forwarding to the management of the contracting authority the decision of the assessment commission regarding the result of the procedure for the award of the public procurement contract.”

……………………………………………………………………………………….

g) sending of the notice of award the public procurement contract to the R.A. “The Romania Official Gazette”, to be published.”

22. At the article 26 point C, letters a) and b) are amended and will have the following content:

“a) receipt of the tenders and the accompanying documents;

b) the commissions carries out  its assignments according to provisions in article 51 paragraph (1) of the Ordinance:

i) to proceed the opening of the tenders meeting;

ii) checking the tenders submitted by the tenderers and setting the necessary clarifications regarding those tenders;

iii) rejections of non-appropriate tenders;

iv) assessment of the tenders declared as appropriate and deciding on the winning tender;

v)writing and forwarding to the management of the contracting authority the decision of the assessment commission regarding the result of the procedure for the award of the public procurement contract.”

23.The paragraph (2) of the article 27 is amended and will have the following content:  

“(2) The contracting authorities defined according to the art 5 paragraph (1) letter d) of the ordinance have the right to adapt according to the actual situation, the phases provided by the paragraph (1) letter a) and letter b), when they procure products listed and traded at the commodities exchange or when they procure at a price considerably lower than the market price by benefiting from a short term opportunity.

  24. At article 27, after paragraph (2)two new paragraphs are inserted, paragraph (3) and (4), with the following content:

(3) In the case when the negotiation with a single source procedure is applied according to art 12, letter c) of the ordinance, than the contract awarded by the contracting authority for supplement of the initial contract may take the form of the additional agreement .

(4) In the case when the negotiation with a single source procedure is applied according to art 12, letter h) of the ordinance, the contracting authority has the right to require to the future contractor, before the finalizing the phases provided by paragraph (1), perform of those strictly needed operations  to cope with the maximum emergency situations.” 

25. At article 29, letter e) is amended and will have the following content:

e)the commissions carries out  its assignments according to provisions in article 51 paragraph (1) of the Ordinance:

i) to proceed the opening of the tenders meeting;

ii)studying and verifying the observance of the conditions regarding the eligibility, registration, technical, economical and financial capacity, in the case and in the conditions in which the observance of this conditions was required in the documentation for the elaboration and submission of the tender;

iii) setting the necessary clarifications related to the documents submitted by the tenderers (if is the case);
iv) qualification of the tenderers who meet the conditions provided in ii. Above and rejection of those who do not meet such conditions (if is the case);
v) checking the tenders submitted by the qualified tenderers and setting the necessary clarifications regarding those tenders;
vi) rejections of non-appropriate tenders; 
vii) assessment of the tenders declared as appropriate and deciding on the winning tender;
viii) writing and forwarding to the management of the contracting authority the decision of the assessment commission regarding the result of the procedure for the award of the public procurement contract.”
26. The  paragraph (3) of the article 30 is modified and will have the following content:

(2) The value, not including VAT, cumulated for one calendar year, for each type of similar product, similar services or, by case, similar works, procured by direct purchase must not exceed the lei equivalent of Euro 2000.”

27. The paragraph (2) of the article 31 is modified and will have the following content: 

(2) In any of the cases provided by paragraph (1), the contracting authority has however the obligation to award the public procurement contract based on the principles stipulated by the art 2 of the ordinance.

28. At article 33, paragraph (2), after letter b), a new letter is inserted, litter   b1  ) with the following content:

b1) the value under which a tender must not be rejected for the only reason that the price specified in the financial proposal exceed the value of the allocated funds.;”

29. The paragraph (3) of the article 33 is modified and will have the following content: 

“(3) No tender may be rejected at the opening meeting, except for late tenders as well as the tenders not making the proof of the guarantee for participation. Any decision regarding the qualification of the tenderers/candidates or, by case, regarding the assessment of the tenders will be taken by the assessment commission in the further meeting  after the opening of the tenders meeting.”

30. The paragraph (3) of the article 35 is amended and will have the following content:

“(3)After checking the minimum requirements regarding the technical, economical and financial capacity, required in the documentation for the elaboration and submission of the tender, the assessment commission decides the qualified tenderers/candidates and, if the case the excluded ones, as follow of non-meeting the respective minimum requirements.”

31. At the article 35, after the paragraph (4), three new paragraphs are inserted, paragraph (5), (6) and (7), with the following content:

“(5) In the case in which the assessment commission remark that one or many of the tenderers/ candidates failed to present certain documents that confirmed the meeting of the requirements regarding the eligibility/registration/technical ability/economical and financial capacity, this 

will require to the respective tenderers/candidates to   complete the missing documents, giving for this purpose an reasonable term, as a rule, within 72 hours at the time of requirement The assessment commission will take all the needed measures so the requirement to arrived at the time to the tenderers/candidates.

(6) As an exception to the previsions of the paragraph (5), the contracting authority have not the right to allow and to require to the tenderer/candidate to complete a missing document when:

a) The fact that, in case of non –attendance of the respective document is not allowed the further completion and that non-attendance lead to the disqualification of the tenderer/candidate, was specify in the documentation for the elaboration and submission of the tender, or

b) The respective tenderer/candidate failed to present more than two of the required documents in the documentation for the elaboration and submission of the tender, such as omission reflecting absence of the intention to be seriously involved in competition, or

c) If the accepting of the respective document completion creates an advantage comparative with the others tenderers/candidates, infringing  the equal treatment principle.

(7) The assessment commission has the obligation to repair the vices  of the form of the presented documents by the tenderer/candidate, but only with his agreement. If the tenderer/candidate do not accept the retrieval of these, than the assessment commission will decide the exclusion of the respective tenderer/candidate. In the meaning of this paragraph, vice of the form means  an error/ omission of a document of which correction do not create an evident advantage in proportion with the others tenderers/candidates and do not change the meaning and the content of the initial existent information in the respective document.” 

     32.  The article 36 is amended and will have the following content:

“Art. 36 – (1)The assessment commission has the obligation to examine the tenders of all tenderers declared qualified or, by case, of all selected candidates. 

(2)The assessment commission has the obligation to verify the conformity of each technical and financial proposal with the requirement from the documentation for the elaboration and submission of the tender. The technical proposal is firstly examine.

(3)The assessment commission will repair the form vices  of the presented documents by the tenderer, but only with his agreement. If the tenderer do not except the retrieval of respective vices, then his tender will be considered non-appropriate and, consequently, will be rejected by the assessment commission.

(4) The assessment commission has the obligation to establish which are the necessary clarifications for the assessment of each tender as well as the period granted for submitting such clarifications.
(5) In proportion with the way in which the requirements stipulated in the terms of reference are meet, the technical proposal is considered substantial corresponding if the value estimation of eventual omissions or disparity do not represent  more than 3% of the price value of the tender within financial proposal.

(6) When, within technical proposal, it is observed the existence of some omissions/disparities of which the value estimation do not represent more then 3% of the price value within the financial proposal, the assessment commission has the obligation to require to the tenderer the completion/retrieval of these according to the requirements provided in the terms of reference. The tenderer have not the right to determine the completion/retrieval of the omissions/disparities by the modification of the financial proposal.

(7)In the case of a tender having a price apparently unusually low as compared with the subject of the procurement, the assessment commission has the obligation to require, in written form, and anyhow before taking any decision of rejecting that tender, details and assignations it consider to be relevant as regard the tender and to verify the answers which explain the respective price.

(8) The assessment commission must take into account received justifications from the tenderer, in paragraph (7) conditions, specially those regarding the economical substantiation of the tender price formation, the tender originality from the viewpoint of fulfilling all the requirements provided by the documentation for the elaboration and submission of the tender, the adopted technical solutions or special favorable conditions by which the tenderer benefit for fulfill the public procurement contract, inclusive obtaining an eventual state aid.

(9)   In the case when the assessment commission determine that a tender has unusually low prices a result of fact that the tenderer obtained a state aid, then the respective tenderer may be rejected because of this reason only if, the tenderer can prove, in a reasonable term fixed by the assessment commission, that the respective state aid was legal granted.    

33. The article 38 is amended and will has the following content:

“Art. 38 –(1) The assessment commission has the right to reject a tender in any of the following cases:

a) the technical proposal do not respect the requirements provided in   the terms of reference, so that can be considered at least substantial appropriate;

b)  through the technical proposal may be considered at least substantial appropriate, the value estimation of the omissions/disparities observed as comparing with the terms of reference requirements, represent a value equal or higher then difference between the specified price in the respective tender and the specified price   in any other tender considered appropriate by the assessment commission.

c) through the technical proposal may be considered at least substantial appropriate, the tenderer do not accept the completion/retrieval of the omissions/disparities or condition the acceptance of these by the modification of financial proposal;

d)  the tenderer  do not send, in the term specified by the assessment commission, the required clarifications/ answers;

e) the tenderer modify, through the presented clarifications, the content of the technical proposal excepting the situations provided at the article 36, paragraph (3) and paragraph (6) or modify the content of the financial proposal , excepting the situation provided by the art. 37;

f) the tender contain proposal regarding the contractual clauses, proposal which are  evidently disadvantageous for the contracting authority;

g)  the explanations presented by the tenderer/candidate, as follow of a requirement stated in the situation provided at article 36 paragraph (7), are not cogent or are not sustained by the justificatory documents required by the assessment commission;

(2) The assessment commission  has the obligation to assess all tenders which were not rejected and, further, to establish the winning tender based on appliance of the criterion for the award of public procurement contract.
(3) In the case in which, the awarding of the public procurement contract is made based on “the most advantageous tender from the technical and economical point of view” criterion, the assessment of the tenders is realized by giving, for each tender, a number of points as a result of the appliance of the calculation algorithm established in the documentation for the elaboration and submission of the tender.                 

The assessment commission must draw up the classification in the decreasing rank of the obtained scores, based on it is established the winning tender.  

The score represents the average of the individual scores granted by each member of the assessment commission. 

(4) In the case when the award of the public procurement contract is made based on the criterion “the lowest price”, the assessment of the tenders is made by comparing the price of each tender and by ranking the tenders in the decreasing order of the prices and then making a classification which based is establish the winning tender. “

34. After article 42 a new article is inserted, art 421 with the following content”:

“421. – During the procedure of the award of the public procurement contract, the contracting authority has the obligation to take all the needed measures  to avoid  the apparition of some situation that may determine the existence of a conflict of interests  or/and the manifestation of disloyal competition. In the case when the contracting authority observe the apparition of these situations, has the obligation to eliminate the effects resulting of these situations, adopting, according with his attributions, by case, corrective measures  consisted in modification, cessation, revocation, cancellation or other equal actions for the acts and decisions which have affected the correct application of award public procurement contract procedure or other activates related with these.”

35. The articles 43, 44 and 45 are abrogated.

36. The article 46 is amended and will have the following content:

“ Art. 46 – (1) The contracting authority has the obligation to conclude the applied procedure for award the public procurement contract awarding and concluding the respective contract. The contracting authority has the obligation to conclude the public procurement contract with the tenderer whose tender has been decided as winner by the assessing commission.

(2) By exception of the paragraph (1)  provisions, the contracting authority has the right to conclude the applied procedure of the award of public procurement contract with the cancellation of this, only in the circumstances  provided by art. 68 of the ordinance.

(3) In the meaning of art.68 letter d) of the ordinance provisions, the applied procedure for award the public procurement contract is considered to be effected in the case when the following conditions are cumulative accomplished: 

a) within the documentation for the elaboration and submission of the tender and/or in the way of appliance the procedure for the award of the public procurement contract, are observed errors or omissions which have as effect the trespass of the free competition, transparency, equal treatment or efficient use of public funds principles, according to the art 2 of ordinance; 

b) the contracting authority do not have the possibility to adopt corrective measures because would lead to the infringing of the principles enumerated at letter a). 

(4) In the case when the applied criterion for the award of the public procurement contract is “the most advantageous tender from the technical and economical point of view”, and the assessment commission has scored the same two or more tenders, then the contracting authority has the obligation to award the public procurement contract with the tenderer with the lowest price. 

In the case when the tenders prices are equal then the contracting authority has the right to:

a)  either to require to such tenderers a new financial proposal in sealed envelope, case in which the contract will be granted to the tenderer having the lowest price;

b)or, to award the public procurement contract to one of the tenderes having the lowest price offered, on the application of some additional criteria with technical character exclusively basis.


(5) In the case when the applied criterion for the award of the public procurement contract is “the lowest price”, and two or more tenders have the same price within the financial proposal, the contracting authority has the right to act according to the second proposition of the paragraph (4). 


(6) The winning tender can be modified and constitute parties of the public procurement contract which will be conclude. “


37. The article 48 is amended and will has the following content:


“Art. 48 – (1) As parties of the contract are constitute at least the following documents:

a) terms of reference;

b) technical and financial proposal;

c) the schedule regarding the achievement of the contract;

d) the payments schedule. 

(2) In the case when the fact that some elements of the technical proposal are inferiors to the requirements provided in terms of reference is observed in the course of the contract performance, the terms of reference prevail.

38. The paragraph (3) of the article 49 is amended and will have the following content:

“(3) The participation bond may be expressed in lei or in hard currency and it is constituted by the letter of guarantee issued by a bank, presented in original (official) form. 

In the case when this possibility is specified in the documentation for the elaboration and submission of the tender, the participation bond may be constitute by deposing an amount to the contracting authority pay office or securities (treasury bonds, government securities, and other). 

The letter of guarantee from the bank will be   issued by a bank from Romania or, by case, by a foreign bank. The contracting authority do not have the right to impose the issuance of the guarantee by a certain bank, expressly nominated.”

39. The paragraph (5) of the article 50 is abrogated.

40. The paragraphs (2), (4). (6), (8) of the article 50 are amended and will have the following content:

(2) The contracting authority has the obligation to set in the documentation for the elaboration and submission of the tender the way to constitute the performance bond, as well the quantum of thise, which will be within 5%-10% of the contract price, without VAT.

…………………………………………………………………………………

(4) If the parts are agreed, the performance bond may be represented also by securities; in this case the contractor has the obligation to deposit the securities agreed by the contracting authority at the headquarter of this, before the signing of the contract, and the contracting authority has the obligation to preserve record these securities in a separate account in rapport with its assets. Are not allowed as guarantees shares of the commercial companies and mortgages on assets of the contractor.

…………………………………………………………………………………

(6) If the parts are agreed, the performance bond may be set as successive retention from due amounts for partial bills. In this case, the contractor has the obligation to open an (payable) account at the disposal of the contracting authority, with a bank mutually agreed. The deposed amount by the contractor in this account must not be lower the 0.5% of contract price.  

(2) During the period for the performance of the contract, the contracting authority shall deposit in such accounts amounts due through subsequent payments from the due amounts which are proper to the contractor until the establish amount as performance bond in the documentation for the elaboration and submission  of the tender will be complited. 

 The contracting authority will order that bank to inform the contractor about the payment, as well by its destination. This account is yield interest in the contractor favor. 

………………………………………………………………………………

(8) In the case of supply contracts, the contracting authority has the obligation to return the performance bond within 14 days from the date of writing the minutes of the goods final reception, if no claims arose by that date.” 

41. At the article 50, after paragraph (8) three new paragraphs are inserted, paragraph (9),  (10) and (11), with the following content:

“(9) In the case of services contract, the contracting authority has the obligation to return the performance bond within 14 days from the date of integral performance by the contractor of the assumed obligations through respective contract, if no claims arose by that date.
(10) In the case of design services, the contracting authority has the obligation to return the performance bond as following:

a) 30% of the guarantee value, within 14 days from the delivery date, by case, of the pre – feasibility and/or  feasibility studies, if  no claims arose by that date;

b) 70% of the guarantee value, at the date of writing the reception minutes at the moment of finishing the works based on respective project, if no claims arose by that date and the risk for hidden vices is minim. 

(11) In the case of works, the contracting authority has the obligation to return the performance bond as following:

a) 70%  of the guarantee value, at the date of writing the reception minutes at the moment of finishing the works based on respective project, if no claims arose by that date and the risk for hidden vices is minim. 

b) The rest of 30% of the guarantee value, at the date of expiry the period of guaranty of the works performed, based on the minute for final reception (acceptance).

42. The article 51 is amended and will have the following contents:

“ Art. 51 – (1) in the case when the estimated value of the public procurement contract that will be awarded is lower then the lei equivalent of 40,000 euro, the contracting authority has the right to not require to the tenderers to constitute the guarantee for participation.

(2) In case of supply or services contract awarding, excepting the design services, whose estimated value is lower then the value stipulated by paragraph (1), the contracting authority has the right to not require to the tenderers to constitute the performance bond.

(3) In the case when is applied the negotiation with single sours procedure, the contracting authority has the right to not require to the tenderer to constitute the guarantee for participation, but the performance bond must be constituted.”

43. After the Chapter XIV, a new chapter is inserted, Chapter XIV1 with the title “The Updating and the Review of the Public Procurement Contract Price”, including the articles 511- 518, with the following content:  

Chapter XV1
The Updating and the Review of the

 Public Procurement Contract Price

Art . 511 – The price of the public procurement contract is, as a rule, firm and is expressed in lei.

Art. 51 – (1) As exception of the article 511 provisions, the price of the public procurement contract  may be updated and, by case, reviewed, in situations provided by the articles 513 , 514 and, respectively article 515.

(3) In the meaning of this norms, the following terms means:

a) updating -  the applying of an updating coefficient to the value of the efectuated performance by the contractor according with contractual obligation, indifferent of the appearance of one of the exceptional situations provided by art. 516 
b)review – the applying of an review  coefficient to some elements of the contract price affected by the appearance of one of the exceptional situation stipulated by article 516.

(4) The concrete way to updating the public procurement contract price and/or  to review some elements of this price must be established before the procedure initiation which will be applied for the award of public procurement contract. The contracting authority will specify in the documentation for the elaboration and submission  of the tender, as well in the contract which will be conclude, the special information/clauses  in this sense. The absence of the respective information/clauses determines non-appliance of the provisions regarding the possibility to update/review the public procurement contract price.

Art. 513 – (1) The price of the public procurement contract that it has as object delivery of fungible commodities, machines  or equipment and the services contract price may be updated according to the art 41 paragraph (7) previsions of the ordinance.
(2) In the case when the contracting authority decide to accept the updating of the public procurement contract price which has as object delivery of the equipments or machines, as well as in the case of the services contract, the updating coefficient is established so that the appliance of this coefficient to not conduct to the exceeding of the euro equivalent price.  The calendar date for which the equivalency leu-euro is considerate, is stipulated in the documentation for elaboration and submission of the tender.  
This date must be within 15 days, before the opening of the tenders date.

Art. 514 – (1) In the case of the public procurement contracts, other then those stipulated by the art 513 and whose duration is longer then 12 mouths, the remainder that have to be achieved at the end of this period – determined starting with the moment of coming into force of the contract – may be updated, through application of an updating coefficient equal with evolution of consumption price index (total), communicated by the National Institutes for Statistics to the remaining value. The evolution of the consumption price index  (total) is determined for the period between the referent month and month wherefore is made the clearing (payment). 

(2) The contracting authority has the obligation to specify the referent month in the documentation for the elaboration and submission  of the tender. The referent month is established as being the month of the provided date for the submission of the tenders or, by case, the anterior month, in coordination with  the way to establish the equivalence leu-euro, provided in the documentation for the elaboration and submission of the tender. The calendar date at which it is considered the leu-euro exchange rate, must be within at most 30 days before the day for opening the tenders.

Art. 515 – In exceptional situations, substantially justified, during the performance of the contract, in the case when appearance of some situations which injure the legitimate commercial interest of the parties and which could not be predictable at the date of the conclusion of the contract, the parties have the right to agree the review of those elements of the price that was modified. The review may be applied  every time the appearance of the extraordinary situation is observed, anyhow during the perform of the contract.  

Art. 516 -(1) The exceptional situation means an event which cannot be predictable  in the moment of the contract concluding, being beyond parties control, which is not because of one of the parties mistake or guilt and which has as effect the creations of a disproportion in performance of one of the parties, affecting the legitimate commercial interests of one of the parties. 

(2) In the meaning of this Decision, may be assimilated with the exceptional situations and may determine the review of the contract price, by case and without  be limited by the following:

a) The legislative emendations or the issuance of some administrative acts by the local authorities whose effect is reflected in the increase/decrease of the costs based on the price contract was determined;     

 b) The prices increase of some raw materials/materials/other products (including fuels and energy) which significantly determine the tender price, over the consumption price index increase (total) communicated by the National Institute of Statistics. 

  c) The decreasing of some raw materials/materials/other products prices in rapport with the prices provided by tender, considerate referent prices.

Art  517– (1) in case of some situation appearance like those provided by art 516 paragraph (2), letter a), the review coefficient which will be used, must relieve the influence which is exercised by the legislative modifications to the initial price. The structure of the price elements which may be influenced  by the eventual legislative modifications is presented by the tenderer declared winner before the concluding of the contract. 

(2) In the case of appearance of one of the situations provided by art 516, paragraph (2),letter b), the review coefficient is applied at the unit price level, as a result of a tender require which has the obligation to justify the respective requirement. The payment is realized at the value level calculated based on the respective performance.


The justification of the prices increase of the material resources is realized based on the evolutions of the industrial production prices index (total) – by activities (classes) CAEN, published by the National Institutes of Statistics.

The review coefficient is applied only if is higher then 1 and, in the case in which the contract price was not updated, is calculated according to the following formula:

Cr = (ICAENd/ICAENo) / IT (d-o) ; (Cr >1)

where:

  ICAENd  - represents the industrial production prices index (for the CAEN class in which is included the activity affected by the situation considered exceptional) for the month in which is realized the payment;

ICAENo   - represents the industrial production prices index (for the CAEN class in which is included the activity affected by the situation considered exceptional) for the referent month at which level the tender prices are expressed;

IT(d-o)   - represent the consumption prices index (total), for the period between the referent month at which level the tender prices are expressed and the month in which is realized the payment;

(3) In the case of appearance of one situation provided by the art. 516  paragraph (2) letter c), the review coefficient is applied at the unit price level, the requirement of the appliance of the review coefficient is an obligation of the contracting authority. The payment is realized at the level of the calculated value based on the performance and the unit prices reviewed.


The justification of the prices decrease of the material resources is realized based on the evolutions of the industrial production prices index (total) – by activities (classes) CAEN, published by the National Institutes of Statistics.


The review coefficient is applied only if it is lower then 1 and, in the case in which the contract price was not updated, is calculated according to the following formula:

Cr = ICAENd/ICAENo  ; (Cr < 1)

In cases when, the contracting authority has accepted to update the contract price, according to the provisions of ordinance, the review coefficient will refer to the influence of the updating and will be calculated according to the following formula:

Cr = (ICAENd/ICAENo) / IT (d-o) ; (Cr < 1)
This coefficient is applied at the updated unit price, considered to be the new referent price.

Art. 518 – The review of the unit prices is possible only for the resources provided in the “List of the significant resources whose prices may be reviewed”, list which is part of the respective public procurement contract and its form is provided in the appendix no. 4 to the present decision. The appendix no.  4 contain as well an example regarding the concrete way to review the prices of some materials used during the performance of a works contract.”     

44. The title of the Chapter XV is amended and will be entitle “The Record of the Public Procurement”

45. The chapter XV is amended and will have the following content:

“Art. 52. – The contracting authority has the obligation to write the record of the public procurement for each awarded contract.

Art. 521 – The record of the public procurement must contain at least the following documents:

a) note regarding the way to determine the estimate value of the public procurement contract, without VAT;

b) the indicative note, if is the case;

c) the notice for participation 

d) the documentation for the elaboration and submission of the tender, including the clarifications required by the suppliers/ workers/performer and the respective answers communicated by the contracting authority;

e) if is the case, justifying note regarding the appliance of the competitive negotiation or negotiation with single source procedures; 

f) the appointment decision for the assessment commission;

g) if is the case, the lists containing the denomination/name  and the address of the candidates which participate to the selection and the decision of the assessment commission regarding the result of the selection;

h) the minute regarding the tenders opening

i) the list containing the denomination/name and the address of the tenderers;

j) the decision of the assessment commission regarding the result of the applied procedure for the award of the public procurement contract;

k) The received litigations, the resolutions and, by case, corrective measures adopted by the contracting authority and communicated to the tenderers/candidates, as well as the decisions of the assessment commissions regarding reconcilement and, respective the definitive judicial decision;

l) The signed public procurement contract;

m) The notice of awarding of the public procurement contract.”  

46. After Chapter XV a new chapter is inserted, Chapter XV1 entitled “The Monitoring of the Award of Public Procurement Contracts”, including art. 53-56, with the following content:

Chapter XV1
The Monitoring of the Award of Public Procurement Contracts
Art. 53 – (1) Based on the documents and information from the record of the public procurement, the contracting authority has the obligation to fill up the form regarding the public procurement provided in appendix no. 3, termed further on AP form, based on the documents and information from the record of the public procurement, and to send it to the Ministry of Public Finance in maximum 30 days in the moment of the public procurement contract concluding. 

(2) As exception of the paragraph (1) provisions, in the case of awarded contracts in the first 6 months of the year 2005, the contracting authority has the obligation to send the AP form to the Ministry of Public Finance until July  31, 2005.

(3) The contracting authority send the AP form through on-line procedure or, in the case when this procedure is not available from the technical point of view , on paper, as address (communication) to the specialized directorate of the Ministry of Public Finance. 

(4)The ministries and the other central public authorities, as contracting authorities have the obligation to send the AP form for the procurements financed by own budgets, only by using the on-line procedure.  

(5) The responsibility regarding the correctness and completeness of the sanded information by the contracting authority integrally devolves to this. 

 (6) The on-line procedure represent use in direct access through Internet of the AP electronic form, to complete it and send  it to Ministry of Public Finance.

(7)  For using the on-line procedure, in first phase, the contracting authority must to register. The operations needed with this goal  are the following:

a) The accessing of the specific application http://app.mfinante.ro
b) Subscription for the electronic service on submission the AP form, completing the following coordinates:

· the defining of a name ant user account;

· the defining of an password;

· the declaring of the identity, mentioning the complete name of the person who is delegated to complete the AP form and who represent the contracting authority for all generated transactions. This name may be change at the requirement of the contracting authority.

·  the specification of the identification unique cod  of the contracting authority;

·   the specification of an valid e-mail address of the respective person;

c) The receiving, ulterior, through-mail of:

· the secret key for user account confirmation;

· the instruction for using the application;

(8) The contracting authorities provided by the paragraph (4) have the obligation to require the registration provided by paragraph (7) until at the latest June 10, 2005. Till the receiving of the secret key for user account confirmation, the contracting authority may send the AP form, on paper, through address to the specialized directorate of the Ministry of Public Finance. 

(9) The authentication in system is compulsory every time the AP form is complete and is realized using the name of the account and the password, so they were completed in the registration phase.

Art. 54. – (1) The Ministry of Public Finance has the obligation to operate the requirement for registration and to send to the contracting authority the secret key of the user account for the confirmation and the instruction for the application use.

(2) The specialized directorate of the Ministry of Public Finance has the obligation to collect the AP forms sent on paper and to complete the data base of the monitoring system of the award of the public procurement contracts with the information received.

(3) In the case when it is observed the completion errors of the AP form, the specialized directorate stipulated by paragraph (2) has the obligation to send to contracting authority a notice which specified the errors observed and to require the rectification of these.

(4) The contracting authority has the right to rectify the notified errors and to resend the modified AP form, in at the most 7 days at the moment of the receiving stipulated by paragraph (3).

(5) The Ministry of Public Finance ensure the management of the monitoring system of the award of the public procurement contracts.

(6) The statistics provided by the monitoring system of the award of public procurement contracts will be used for  reports elaboration and syntheses regarding functioning of the public procurement system and for the substantiation of the decisions regarding:

a) the adoption of some legislative modifications regarding the public procurement to correct and to made efficient the mechanism of the public procurement of the goods, services and works;

b)the initiation of some control activities regarding the way to ward the public procurement contracts by a contracting authority, ex oficio notification.

Art. 55 – (1)The contracting authority has the obligation to send to the Ministry of Transportation, Construction and Tourism, in the first 15 days of the next month of the moment of closing the works or design services for buildings contract,  one  copy of the winning financial proposal.

(2) Based on the sent financial proposal according to the paragraph (1) provision, Ministry of Transportation, Construction and Tourism has the obligation to constitute and to permanently update the date base which will contain the prices and them evolution in the  materials for construction field. 

(3) Other information that the contracting authority follows to send to the respective ministry, may be establish by order of transportation, construction and tourism minister 

Art. 56 – (1) The non-observance of the provisions stipulated by art. 53 paragraph (1)-(4), art. 54 paragraph (4) and art. 55 paragraph (1) constitute contravention and it is sanctioned with penalty within lei 20,000,000 – 30,000,000.

(2) The penalties provided by paragraph (1) are applied to the physical person as well legal persons.

(3) The observation of the contraventions and the appliance of the sanctions are made by the officials of the Ministry of Public Finance.

(4) The provisions of the Government Ordinance no. 2/2001 regarding the judicial regime of the contravention, approved and amended by the Law no. 180/2002, with its subsequent modification are applied for the contravention provided by the paragraph (1). 

47. The appendixes no. 1-4 are modified and will be replaced with appendixes no. 1 – 4 to the present Decision.

48. The appendixes no. 5-6 are abrogated.

49. The articles 58 is amended and will have the following content:

“Art. 58 – The appendixes 1-4 are part of this Decision.” 

Art. II The article 3 of the Government Decision no. 841/1995 regarding delivery without charge and valorization of the public institutions assets procedures, published in Romania Official Gazette, Part I, no. 253 , of November 7,2005, with its subsequent modification, is amended and will have the following content:

“Art. 3 – (1) The public institution may valorize the assets also by changing them with another similar assets, having at least the same parameters.


(2) In the case stipulated by paragraph (1), the valorized assets by change may  represent, by case, the payment or part of the payment due for the new assets which are procured according to the public procurement legislation.    

Art. III. The Government Decision no. 461/2001 for the approval of the norms for the implementation of Government Emergency Ordinance no. 60/2001 regarding public procurement, published in Romanian Official Gazette, Part I, no. 268, of may 24, 2004, with its subsequent modification, as well as with modification of the present Decision, will be published in Romanian Official Gazette, with another reckoning. 

PRIME – MINISTER

CĂLIN POPESCU TĂRICEANU
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