Report on seminar and international conferences

Seminar 

One of the main focuses of the REMOR project is to develop seminars on the subject of the family law within the EU and, in particular, on the recovery of maintenance obligations.

To this purpose, from the 19th to the 22nd of November 2007 the University of Genoa - Faculty of Law – Department “G.L.M. Casaregi”, in cooperation with the Genoa’s bar association, has organized a “full-time seminar”, open mainly to legal practitioners, Phd students and, more generally, persons working in the social services. 

The seminar consisted of four days of full-time lectures, held by judges, academics, legal practitioners and by experts in the field of family law. 

In order to improve their e-learning skills, the participants have been offered also the possibility to attend a series of lectures in the “personal computer room” and, therefore, to interact through their personal computer with the lecturers and to learn how to use the specific data-bases provided by the University as well as the most important web sources (like the official website of the European Union, of the Council of Europe). 

The Genoa Bar Association have announced the seminar on its official web-site, whilst the Department have expressly disseminated information on the seminar through the University internal web-portal and by adverts. The Riga School of Law have expressly inserted a link to the University of Genoa’s internal web-portal in order to give the maximum dissemination to the initiative. 

In fact, under this point of view the seminar has been really successful: before its starting, all the lectures were already booked and some persons have not had the chance to participate. For this reason, the Department G.L.M. Casaregi is now considering the possibility to organize another event, in order to give to the persons who have been excluded the chance to participate. 

Please find hereby a detailed description of the lecturers held within the seminar.

Monday 19th of November 2007 

At the beginning of the first day of seminar, the staff of the Department “G.L.M. Casaregi” in cooperation with the Genoa’s Bar Association, have provided the participants with all the necessary information to attend the seminar as well as with a copy of the materials uploaded in the web-page dedicated to the REMOR project, which is accessible also from the REMOR official web-site (www.remor.cc ). 

The first session of lectures has been held by Professor Sergio Maria Carbone, full professor of European Union law at the University of Genoa, together with Anna Maria Panfili, lawyer in Genoa (both member of the Genoa’s Bar Association). 

The topic considered during the first introductive lecture was the protection of familiar relationships deriving from the European Convention on Human Rights (ECHR), the Charter of Nice and the European Constitution. 

Prof. Carbone has considered the notions of family and familiar relationships deriving from the three international instruments above mentioned and has paid specific attention to the possible evolution of the European treaties, having regard to the Treaty of Lisbon and to the tasks assigned by it to CIG. 

Mrs. Anna Panfili has considered, in particular, the effects that the international instruments produce within the Italian legal system, having regard to the fact that only the ECHR is binding, whilst the Charter of Fundamental Rights proclaimed in Nice is an instrument of soft law and the European Constitution never entered into force.

During the second session, two different topics have been discussed.

The first was the value of the ECHR and of the case-law of the Court of Strasbourg within the Italian constitutional system with specific reference to the protection of the family. The lecturers were: (i) Mrs Paola Ivaldi, full professor of international law at the University of Genoa, faculty of law; (ii) Miss Laura Carpaneto, contract professor of Europan Union law at the University of Genoa, Imperia campus, faculty of law and attorney in Genoa (member of the Genoa’s Bar Association); (iii) Mrs. Nicoletta Paschetti, attorney in Genoa (member of the Genoa’s Bar Association).

Prof. Paola Ivaldi has considered in particular the value and effects of the ECHR within the Italian legal system, in the light of two recent decision of the Italian constitutional Court (decisions no. 348 and 349 of 2007), which – having regard to the existence of contrasting decisions adopted by the Italian Courts - have expressly made clear that the ECHR has no direct effect within the Italian legal system and that the rules of the ECHR shall be used as a parameter in order to check the constitutional legitimacy of Italian law only whether they are in accordance with the Italian constitution and its values, which may not be modified by a external sources of law (in particular when these sources of law have been adopted by international organizations in favour of which the Italian Republic never decided to limit its own sovereignty). 

After a brief description of the most relevant procedural rules provided by the ECHR, the second lecture, held by Laura Carpaneto, focused especially on the so called case of “Maria” recently decided by the Court of Strasbourg (Giusto and Bornacin v. Italian Republic). The above mentioned case is about a child from Byelorussia, who used to come to Italy as a guest of an Italian family. During this staying in Italy in the summer of 2006, having received notice of abuses to Byelorussian children of the same city and institute where Maria was, the Tribunal of minors in Genoa started a proceeding in order to ascertain whether Maria suffered the same. This proceeding received a lot of attention from the media: in Liguria, in fact, many family use to guest the Byelorussian children during the summer. Furthermore, the Byelorussian government expressly intervened, asking the child to be returned immediately back to Byelorussia. 

The Tribunal of Genoa, first, and the Court of Appeal immediately after stated that the Italian judicial authorities had competence only for the adoption of provisional and urgent measures, whilst the competent authorities in that case were the Byelorussian ones, given the nationality and permanent residence of the child. 

However, the spouses, Mr. Giusto and Miss Bornacin, who were the guest family of Maria, did not accept this decision and made an application to the Court of Strasbourg asking to verify the existence of a violation of many rights protected by the ECHR and, in particular, of the right to family relationships.

Even if the Court of Strasbourg at the end did not find any violation of the rights protected by the ECHR, the decision is particularly interesting since it is really articulated in describing both the facts of the case and the legal profiles.

At the end of the description of the case, it followed a brief discussion on the possible alternatives remedies in that case, having regard to the fact that it was impossible to act directly against the Byelorussian government, since it never ratified the ECHR.

After this, it followed the intervention of the third lecturer, Mrs. Nicoletta Paschetti, who focused on another leading case regarding the Italian Republic, i.e. the case Scozzari and Giunta v. Italian Republic. Mrs. Paschetti analyzed in detail the facts of the case and focused in particular on article 8 of the ECHR and on the test applied by the Court in order to verify whether there is a violation of family relationships. 

At the end of the second session, Mrs. Gilda Ferrando, professor of private law at the University of Genoa, faculty of economics, held a lecture on the familiar crisis and the need to protect the so-called “weak persons”, with specific reference to the obligations of maintenance and to the separation and divorce “grants”. 

Prof. Ferrando, after a detailed analysis of the legislative framework, focused in particular on the case-law and on the problems that legal practitioners have to face in apply the rules. It followed an interesting discussion with the participants, which asked many questions to the Professor and exposed some cases which they had to solve. 

Tuesday 20th of November 2007 

After the first day of lectures which were aimed at introducing in general the subject of the seminar, the second day has been dedicated to specific issues.

The first lecture on “Parental responsibility and the Italian reform on joint custody” has been held by Professor Carbone together with Dr. Paolo Martinelli, who is the President of the family section of the Tribunal of Genoa.

Professor Carbone made an introduction on the notion of parental responsibility provided by EU law. Then it followed a lecture from Dr. Martinelli on the notion Italian law: being a judge who every day have to solve cases on separation and divorce and on parental responsibility, Dr. Martinelli offered to the participants a clear picture of the case-law (in general and from the Tribunal of Genoa in particular). It followed an interesting discussion with the intervention of the participants. 

The second lecture of the day has been held by Mrs. Ilaria Queirolo, full professor of international law at the University of Genoa, faculty of Law, and Mr. Francesco Munari, full professor of European Union law at the University of Genoa, faculty of Political Sciences and attorney in  Genoa (member of the Genoa’s Bar Association), on the EC Regulation no. 2201/2003, concerning jurisdiction and recognition and enforcement of judgments in matrimonial matters and in matters of parental responsibility (the so called “Brussels II”). 

Professor Ilaria Queirolo and Professor Francesco Munari alternate their interventions and offered to the participants a detailed examination of the content of the Regulation, of its relationship with (i) the proposal of Regulation on maintenance obligations recovery and (ii) the proposal of Regulation on the applicable law to divorce and separation. 

Furthermore, they also considered the role of the European Court of Justice and made express reference to the case Korkein hallinto-oikeus v. Finland (C-435/06) and to the recent conclusions of the Advocate General Kokott (20 September 2007).

It followed a lecture by Mr. Alberto Figone, contract professor at the University of Trieste and attorney in Genoa (member of the Genoa’s Bar Association), on the theme “Pre-nuptial agreement and agreement in contemplation of divorce”.  On the base of a complete critical analysis of the legal literature and the case law dealing with the subject, the author provided an original and coherent view of the agreements commonly made between the spouses in the familiar crisis, i.e. the agreements concluded during, or in expectation of, the personal separation of the spouses (legal or of mere fact), the nullity of the marriage, the divorce, and so forth. Stated very briefly, the lecture dealt with the following topics:  (i) The complete possibility of dealing with pecuniary issues on the base of agreements of private law (ii) the view that agreements concluded in expectation of the divorce are fully valid, including those concluded before the wedding took place. This view has been developed on the base of a comparative analysis with “prenuptial agreements in contemplation of divorce” developed in the common law. (iii) The view that it should be possible to negotiate other rights during the public hearing dealing with the consensual separation or dealing with the divorce where the conditions were commonly agreed to.
At the end of the second day of seminar, Miss Federica Persano, researcher at the University of Bergamo, and Miss Chiara Tuo, assistant professor at the University of Genoa and attorney in Genoa (member of the Genoa’s Bar Association), held a lecture on the circulation of the decisions within the European Union in the field of civil law and, in particular, on family law.
Wednesday 21st of November 2007 
During the third day of seminar, the lectures have been held in the “informatics’ classroom”, in order to offer the participants the chance to develop their e-learning skills through the use of personal computers and the interaction with the lecturers. 

The first lecture has been held by Mrs. Giovanna Savorani, associate professor of private law at the University of Genoa, faculty of Law, on the subject  “Allocation of the family house”.  First of all the lecturer stressed that the issue of the allocation of the family house (i.e. which spouse should be entitled to occupy it) is
regularly the single most important issue judges dealing with separation and
divorces need to solve. The lecture went on analysing the statutory law. In particular, it was questioned the correctness of the view stating that the family house should necessarily be occupied by the spouse living with the children, either of minor or major age. The lecture also dealt with the following issues: whether in a case where there are non children, the issue

of the house should be solved only as a mean for solving financial issues between the spouses. In this respect, the lecturer analysed the different options. Moreover, the participation of the public was very active.

It followed a lecture held by Mr. Lorenzo Schiano di Pepe, researcher at the University of Genoa, on the access to data bases. Specific attention has been paid to the methods to follow in the research of official documents of EU institution, of the Council of Europe and of the Hague Academy of Private International law.

The participants have been also offered the chance to learn how to download the documents from the official web-page dedicated to the seminar and from the official web-site of the REMOR Project.

In the afternoon, Prof. Pierangelo Celle (associate professor of European Union law of the University of Genoa, faculty of Political Sciences and attorney in Genoa, member of the Genoa’s Bar Association) held a lecture on family reunification and in particular on the decision of the European Court of Justice in the case Parliament v. Council (C-540/03). 

It followed a lecture held by Dr. Rosella Atzeni, who is a judge of the Tribunal of Minors in Genoa on the measures on parental responsibility with specific reference to the conflicts of competence between Tribunal deciding in general on civil law matters and the Tribunal specialized on issues regarding minors. 
Dr. Rossella Atzeni focused in particular on the problems of interpretation arising from the recent decision of the Corte di Cassazione on the conflict of competence between the two judicial authorities (n. 8362/2007): the Corte di Cassazione stated that the judicial authority who is competent to adopt measures regarding maintenance obligations of minors is the Tribunal of Minors.

Despite this important decision of the Corte di Cassazione, the issue on competence seems to be still open: case-law does not seem to be uniform at this regard and the authors believe that the normal Tribunal should have competence on this subject.

Dr. Atzeni’s lecture was therefore particularly useful to the participants, since she was able to make it clear the position that the Tribunal of minors of Genoa would follow with reference to this subject, which, in brief, is the one indicated by the Corte di Cassazione.

The operators really appreciated this lecture since they had the chance to solve many practical problems, arising from the application of Italian law on maintenance obligations. 
Thursday 22nd of November 2007 
The last day of seminar started with a lecture held by Mr. Enrico Bet, who is attorney in Genoa, member of the Genoa’s Bar Association and a member of the AIAF (the Italian association of lawyers working in the field of family law, http://www.aiaf-avvocati.it ). Mr. Bet hold a lecture on international adoption, with specific reference to the case-law of the Tribunal of Minors in Genoa.

It followed a lecture of Mrs. Maria Rosa Spallarossa (researcher at the University of Genoa),  on the remedies for failure to fulfil to maintenance obligations.
Mrs. Spallarossa focused in particular on the Italian legislative framework, as resulting from the recent reform adopted by the legislator. 
In the afternoon professor Alberto Verde (associate professor of legal medicine at the University of Genoa) held a lecture on the content of technical investigation on child custody from the psyco-sociological point of view.

The seminar ended with a lecture held by Mrs. Anna Maria Panfili (attorney in Genoa) and Laura Carpaneto on registered partnership and the problems arising in private international law.

More precisely, Laura Carpaneto focused on the EU and Council of Europe legislative framework and case law on this subject and on the problems of private international law, with specific reference to the Italian legal system. Whilst Mrs. Anna Maria Panfili analyzed in detail the recent proposal of law on civil union and registered partnerships formulated by the Italian legislator. 
Evaluation Test Results

During the seminar, the staff of the Department “G.L.M. Casaregi” has distributed to the participants the so called “evaluation test” (see enclosure n. 1). 

With specific reference to the organisation of the seminar, the results are really positive.

To the question “Do You think that the global organisation of the lectures (time-tables, kind of speeches, given documents) has been satisfactory?” a large majority have answered “yes” (96 out of 143) and “more yes than no” (39 out of 143).
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With reference to the programme of the course and to the availability of the documents and material on the web site, the participants have given positive answers (94 out of 143 have answered “yes” and 38 “more yes than no”).
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The same results have been achieved with reference to the respect of the time-tables scheduled, whilst all the participants appreciated the fact that the speakers were those pointed out in the programme of the seminar and followed the topics assigned. 
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Positive results have been achieved also with specific reference to “training and learning activities”: the topics have not been found too difficult and the participants have declared that the lectures have been useful to deepen and update the topic of the seminar (96 participants out of 143 have answered “yes” to this question and 34 “more yes than no”).

[image: image6.emf]6. Do You think that the training aid (pointed out 

and given) has been satisfactory to a profitable 

participation at the course? 

102; 71%

1; 1%

9; 6%

31; 22%

NO More NO than YES MoreYES than NO YES


[image: image7.emf]7. Do You think that the lectures have been useful 

in order to deepen and to update this topic?

96; 67%

3; 2%

10; 7%

34; 24%

NO More NO than YES MoreYES than NO YES


[image: image8.emf]8. Did You find the topic examined in this seminar 

difficult?

12; 8%

100; 71%

19; 13%

12; 8%

NO More NO than YES MoreYES than NO YES


[image: image9.emf]9. Did the speakers expose the topics in a clear way?

97; 68%

2; 1%

1; 1%

43; 30%

NO More NO than YES MoreYES than NO YES


The participants have particularly appreciated the fact that specific time have been dedicated to the discussion: to the question “Has the discussion-time been enough?”, 113 participants have answered “yes” and 26 “more yes than no”. 
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The “infrastructures” (i.e. the classroom of the University of Genoa, Faculty of Law) have been also appreciated and considered “appropriate” by the majority of the participants (112 out of 143). 
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Finally, also the questions regarding “interest and satisfaction” have received positive answers from the participants. 
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Conferences
At the end of the full time seminar, the Department G.L.M. Casaregi organized two conferences respectively on Friday 23rd  of November 2007 and on Saturday 24th of November 2007, during which the topics considered during the seminar have been further analyzed and deepened. 
Friday 23rd of November 2007

“Family’s crisis and maintenance obligations within the EU”
The civil law section of the Department G.L.M. Casaregi of the University of Genoa organized the first conference on “Family’s crisis and maintenance obligations within the EU”. 
The conference has been chaired by Prof. Vincenzo Roppo, full professor of civil law at the University of Genoa. 

The first speaker was Prof. Giovanna Savorani, who made a presentation on the REMOR Project, pointing out the purposes of the Project itself and the first results already achieved by the Partners. 
It followed an intervention from Prof. Salvatore Patti, full professor of civil law in the University of Rome “La Sapienza”: he focused in particular on the evolution of the family as an institution and to the problems deriving from its crisis. 

Prof. Michele Sesta – full professor of civil law at the University of Bologna – considered in particular the problem of joint custody and maintenance obligations in the Italian legal system. He focused in particular on three problems: a) determining the amount of maintenance obligations; b) the problem of maintenance of the son/daughter of age; c) maintenance of the son/daughter  with handicap. 
It followed a lecture held by Professor Tommaso Auletta – full professor of civil law at the University of Catania – on the topic regarding reunited families and maintenance obligations. 

Professor Auletta considered the problems arising from the crisis of the family and, more precisely, from the existence of two different families: the one already dissolved and the new one.  Prof. Auletta pointed out the lack within the Italian legal system of a specific discipline on the “reunited” families and focused in particular on two different problems: a) the regulation of economic relationships within the families (the new one and the old one); b) the regulation of maintenance obligations towards children on their parents and their “social parents”. 

The following speaker was Dott. Giacomo Oberto, judge of the Italian Corte di Cassazione, who analyzed the possible remedies in case of non fulfillment of obligations deriving from family’s relationships. Starting from the assumption that the non fulfillment of maintenance obligations gives rise to contractual responsibility, Dott. Oberto considered in detail the measures and remedies which the Italian system provides (seizure, mortgages and other more specific remedies) having also regard to their application in the light of EU proposal of regulation. 
After this intervention, Prof. Andrea Fusaro – professor of civil law at the University of Genoa – made a presentation on “Private autonomy and maintenance: the contract of atypical life annuities”. Prof. Fusaro analyzed under an historical perspective the agreements having as their object assistance obligations. He made express reference to French and German law and then he analyzed the Italian legislation. 
The following speaker was Prof. Joëlle Long – from the University of Turin – who made a presentation on EC Regulation on family law and the problems arising in private international law and substantial law. 
The conference was concluded by the intervention of Professor Gilda Ferrando – full professor of civil law at the University of Genoa, faculty of economics – who made a synthesis of the previous interventions and pointed out some conclusions. 
Saturday 24th of November 
“European Union and family law”

The section of international and maritime law of the Department G.L.M. Casaregi organized a conference on “European Union and family law”, which was the conclusive event of the week.
The purpose of the conference was to consider how the European Union in concrete exercise its powers in the field of family law, despite the fact that it has no explicit and direct competence in this subject.

The conference was chaired by Professor Sergio Maria Carbone, full professor of European Union law and maritime law at the University of Genoa and Director of the section of international and maritime law.
Prof. Carbone introduced the conference and together with attorney Stefano Savi, in its quality of President of the Genoa’s Bar Association, welcome the guests. 
The conference has been divided in three different sessions: the first was dedicated to family law and to the protection of fundamental rights; the second to family in private international and EC law and the third to maintenance obligations in private international law.

Prof. Massimo Condinanzi – full professor of EU law at the University of Milan – opened the first session on family law and protection of fundamental rights with a presentation on “family and the freedom of circulation of persons”. 

It followed the presentation of the Fernanda Contri – emeritus vice-president of the Italian Constitutional Court – who spoke on the need of revision of the European Convention on Human Rights (Rome, 1950) and, in particular, on the role of the committee, which has been appointed in order to study this project.  
Prof. Roberto Baratta, who is legal adviser at the permanent representation of Italy before EU, opened the second session on family in private international law. 

Prof. Baratta focused in particular on the problem of dissolution of marriage (i.e. marriage annulment, legal separation and divorce) and therefore on the problem arising from the application of EC Regulation no. 2001/2003. 
After Prof. Baratta, Professor Bruno Nascimbene – full professor of European Union law at the University of Milan – spoke about the further developments of Regulation no. 2001/2003 envisaged by the European Union institutions and made reference in particular to the recent proposal of regulation of 17 July 2007 (COM (2006) 399). 
The second session continued with the presentation of Professor Maria Caterina Baruffi – full professor of international law at the University of Verona – who spoke about parental responsibility in Regulation no. 2001/2003 and the problems regarding jurisdiction and recognition of decisions. 
Professor Maria Caterina Baruffi focused in particular on the importance of the protection of the superior interest of the minor within the Regulation. 

Prof. Rosario Espinosa Calabuig – full professor of international law at the University of Valencia – continued the analysis of EC Regulation and focused in particular on the problem of international kidnapping and on the relationship between the EC Regulation and the Hague convention on international kidnapping.  

The third and last session was dedicated to maintenance obligation in private international law. 

Prof. Alberto Malatesta – full professor of international law at the University Carlo Cattaneo LIUC and member of the working group on maintenance obligations before the Hague Conference – started the session with a presentation on the Hague conventions on  maintenance obligations and spoke about the text of the Convention on the international recovery of child support and other form of family maintenance adopted on 23rd of November 2007. 

This topic has been further analyzed by Professor Ilaria Viarengo – full professor of international law at the University of Milan – who spoke about the relationship between EC discipline on maintenance obligation and international conventions. 

The conference was concluded by the speech of Professor Riccardo Luzzatto – full professor of international law at the University of Milan – who, after a synthesis of the previous speeches, pointed out the need of a (more) cautious approach from the European institution in the field of family law, where European institution do not have direct competence in this sector. [image: image16][image: image17][image: image18]
