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D4.5 Paper with advice for suitable changes and completions to proposal of regulation COM (2005) 649
1. The Commission’s proposal and the Hague Conference on private international law works.

More than two years since the Commission’s proposal was presented passed, in fact the proposal for a Council Regulation on jurisdiction, applicable law, recognition and enforcement of decisions and cooperation in matters relating to maintenance obligations, dates back to December, the 15th, 2005
.
The (on-coming) Regulation represents a very important normative text, both for the subject it involves and for the wide range of its rules, covering all branches of judicial cooperation in civil matters.
However, it should be considered that the maintenance obligations’ subject has been studied and discussed also at the Hague Conference
. Consultations aimed to process a convention began on 2002, when the Conference’s special Committee for General Affairs appointed an ad hoc special Committee as to examine the functioning of the agreements that already existed in this matter (in primis the 1956-1958, 1973
 Hague Conventions, but also the 1956 New York Convention
) in order to arrange a sole instrument which should update and rationalize the in force frame. During the following study sessions, there has been an attempt to create an agreement that could match all Member States’ needs, in order to grant a wider accession than the one that the 1973 Conventions received. Following this position, the choice has been to lay two different agreements, instead of a unique text, that would be submitted to two different special Committees, even if this pattern at the end resulted weird: the two instruments are a Convention
 and a Protocol
, this second concerning only applicable law.
The adoption, during the Twenty-first diplomatic session of the Hague Conference, of both the abovementioned instruments on maintenance obligations, made pressing the coordination between the Conference works and the EU activities, which partially developed at the same time but still in the pipeline. In the 2005 Proposal for a Council Regulation, the Hague works were already mentioned, while it is said that «the relationships between the negotiations undertaken in the Hague and Community work should be seen in terms of the search for possible synergies between them; these two exercises are not contradictory, but consistent and complementary […]Moreover it is not excluded that in certain specific matters the negotiations in The Hague could produce results which might prove transposable within the European Union» even if «the difference as regards the level of integration between the Member States as compared with non-member countries and the scale of the objectives pursued raises the need to seek specific Community solutions»
. So, the Proposal for a Regulation stands up for an opening to international law sources which deal with maintenance obligations, taking however into account that the singularity of European area of justice make the adoption of a specific instrument by EC institutions necessary.
Effectively, many remarks lead to such a conclusion, among which: (i) the different nature of the instruments, because on the one hand it concerns international conventions, so that they are submitted to the usual ratification process for that kind of sources, while on the other hand, it is an EC Regulation, directly applicable in each Member State; (ii) the fact that the scope of application of the Regulation is wider than the conventions one, because it includes all maintenance obligations «arising from family relationships or relationships deemed by the law applicable to such relationships as having comparable effects» (see Art. 1, par. 1), so that it grants, as much as possible, an equal treatment of maintenance obligations’ creditors, allowing the application of this instrument also to registered partnerships and cohabitation; (iii) the EC Regulation’s provisions on direct jurisdiction; (iv) the fact that, in the Proposal for a Regulation, there is a minimum corpus of common procedural rules, which ensures the respect of fair process rules in each State where a decision, that can freely move in the whole European area of justice, can be pronounced; (v) the different degree of trust between legal systems in the two considered structures (International Community and European Union), that is directly connected to the public policy limit to applicable law rules
; (vi) the suppression, in the Proposal for a Council Regulation, of any exequatur procedure
 (as it happened in relation to 805/2004 Reg.
 and, partially, to 2201/2003 Reg.
), plus the fact that a decision given in a Member State shall be enforceable by operation of law notwithstanding any appeal provided for by national law; (vii) reasons following which a judgement shall not be recognised (only for the Hague Convention) or enforced, that are not the same; (viii) at least, some technical aspects related to the entry into force and to ratione temporis scope of application: while the Regulation, once entered into force, will be applied in the whole European area of justice, following deadlines that it establishes itself, the Hague Conventions, because of their international treaty nature, will enter into force only after a certain number of ratifications or accessions (in this case, two of them are requested), and obviously they bind only States who shown their will to be bound by the conventions. The last remark, leads us to observe that a system, where the protection of the weak party of the international relationship won’t be automatically ensured, can rise (as. However, happened until today, since the 1973 conventions entered into force).
Beyond those aspects that make the adoption of an EC Regulation on maintenance obligations necessary, the problem concerning the coordination between the two legal systems remains. If, on the one hand, Art. 49 of the Proposal provides that «this Regulation shall, in relations between Member States, take precedent over the conventions and treaties which concern matters governed by this Regulation and to which Member States are parties»
, that is opposite to the compatibility clause of Art. 71 of 44/2001 Reg., the two Hague Conventions include special provisions for coordination with complementary agreements and, precisely, with « uniform laws based on special ties between the States concerned»
, which couldn’t be varied by those treaty sources (but, if subsequently concluded, should however be compatible). Then, paragraph 4 of Art. 51 of the Convention, seems to be conceived for the junction with the on-coming EC Regulation, following which «this Convention shall not affect the application of instruments of a Regional Economic Integration Organisation that is a Party to this Convention, adopted after the conclusion of the Convention, on matters governed by the Convention provided that such instruments do not affect, in the relationship of Member States of the Regional Economic Integration Organisation with other Contracting States, the application of the provisions of the Convention. As concerns the recognition or enforcement of decisions as between Member States of the Regional Economic Integration Organisation, the Convention shall not affect the rules of the Regional Economic Integration Organisation, whether adopted before or after the conclusion of the Convention». Both the Protocol (Art. 24) and the Convention (Art. 59) allow the ratification or accession by “Regional Economic Integration Organisations” (first of all EC), which are given the same rights and obligations of a Contracting State. That being so, Art. 49 of the Proposal for a Council Regulation seems to be consistent with the Hague Conference provisions, even in prospect of a possible ratification of them by the European Union (that is an official member of the Conference since 3 April 2007).
The system outlined by the Convention and the Protocol is not totally coherent itself, while the two texts are completely different in some aspects, so that conflict of laws rules and recognition enforcement of decisions rules are not overlapping; a similar problem will not rise with the entry into force of the EC Regulation, where both provisions’ groups are organised in the same text. Particularly, while the Protocol doesn’t allow any reservation (Art. 27) or declaration that could substantially limit its scope of application, Art. 62 and 63 of the Convention give the contracting States that possibility in relation to some key issues, likewise the personal scope of application ( which necessary includes only maintenance obligations towards minor children and those concerning relationships between spouses or ex-spouses, while every extension to different relationships is left to each member State’s discretion) or conditions of recognition and enforcement of decisions; so that, if on the one hand the Protocol will substitute, between contracting States, the two Hague Conventions in those matters
, according to the “new” Convention of November, the 23rd, 2007, it is specified that the “old” Hague Conventions
, and also the 1956 New York Convention, will be replaced «in so far as their scope of application as between such States coincides with the scope of application of this Convention» (see Art. 48 and 49). Then, as already mentioned
, provisions concerning the signature, ratification or accession introduce a singularity: while the Convention is only opened to the signature of States, both if members or not of the Conference, which participated to the Twenty-first diplomatic session, except the possibility for each State to deposit later the approval/adoption instrument (Art. 58), the applicable law Protocol is originally opened to all States’ signature (Art. 23). Such a choice, done at the final text adoption’s stage, where there still was the possibility of choosing different solutions
, is at least unusual: because, by this way, the Protocol is not necessary linked or subordinated to the Convention, nor it amends or completes the Convention (being both perfectly coeval), it is difficult to understand why the Hague Conference chose the protocol nomen iuris instead approving a second Convention on conflict of laws rules, as it already happened in the past
.
Besides those premises, the opportunity of defining the on-coming Regulation in terms of an amending instrument of new Hague Texts
. To this end, it is necessary to underline that the new Hague Convention doesn’t include any special provision on direct jurisdiction, nor any common procedural rules, fields that would only remain subject to the EC Regulation; however, provisions that will be in common, even if not always overlapping
, are: conflict rules, recognition and enforcement of decisions’ rules, international cooperation between central authorities’ rules, those ones being built on the 1956 New York Convention’s model
. Concerning those “common subjects”, the Regulation might introduce a renvoi to the Hague Convention and to the Protocol, integrating their provisions in compliance with the peculiarities of the European judicial area.
2. European Parliament legislative resolution and perspectives of amendments of the Proposal.

Coordination between the Proposal for a Council Regulation and new international rules, introduced by the two Hague Conventions of 27 November 2007, is one of the action areas of the European Parliament legislative resolution of 13 December 2007
: in the context of the consultation procedure envisaged by Art. 67, par. 2, second dash, of the EC Treaty, it represented the occasion to propose some relevant amendments to the Proposal for a Regulation, as presented by the Commission at the end of October 2005. Precisely at recital n. 24 it is introduced – or, better, suggested – the provision following which the Regulation should take account of the Hague Convention on the International Recovery of Child Support and Other Forms of Family Maintenance, omitting however any reference to the Protocol on the Applicable Law. So, it is desirable that this gap, difficult to understand if You consider that the on-coming Regulation will include also conflict rules, will be filled up by the Commission, intervening in accordance to Art. 250, par. 2, of the EC Treaty.
Following the report of the Committee on Civil Liberties, Justice and Home Affaire and the advices given by the legal Committee
, the request to apply the co-decision procedure is renewed; this application had already been brought forward by the European Commission when the Proposal was first submitted. By that time, it was noted that the legal basis for the Regulation should be found in Art. 251 of the EC Treaty, because even if they are «aspects relating to family law» (Art. 67, par. 5, second dash), the maintenance obligation’s institution has an hybrid nature, being «familial by its roots, but pecuniary in its implementation, like any other debt»
. This situation, seems to be supported by the fact that, till today, the Community adopted rules relating to this subject (even if not directly, as the new instrument will do) bringing them back to judicial cooperation in civil matters, always excluding an involvement of family law. See Reg. 44/2001, which excepts family law from its ratione materiae scope of application, but clearly applies to maintenance obligations ; while Reg. 805/2004, even if potentially applicable if the debt is a maintenance one, has been adopted following Art. 251 EC co-decision procedure. On the other hand, Reg. 2201/2003 (“Bruxelle II-bis”), which involves an essential part of family law, concerning jurisdiction, recognition and enforcement of judgments in matrimonial matters and matters of parental responsibility, excludes
 maintenance obligations from its scope of application. If, on the one hand, it’s impossible to deny that an instrument related to maintenance obligations concerns family law more than Reg. 44/2001 and Reg. 805/2004, on the other hand the point of view of the Commission can be shared, so that it would be appropriate that the Council, with an unanimous resolution prior European Parliament consultation, decides to submit maintenance obligations’ subject to Art 251 procedure (ex Art. 67, par. 5, second dash).
Among the amendments of the Parliament, those concerning the Regulation’s ratione materiae scope of application and the notion of maintenance obligation hold great relevance. Relating to the first one, the will of extending the scope of application as much as possible is clarified, this will that was already plain in the original version of the Proposal, specifying that «such obligations should be construed in the widest possible sense» (see recital n. 9 and Art. 1, par. 1)
 and introducing, among the obliged subjects, also public bodies which have taken over the obligation of the debtor to maintain the creditor, but also considering them when they seek reimbursement of maintenance benefits they have provided in lieu of the debtor
. Concerning the second intervention sector, in Art. 2 it is clarified, for the first time, the meaning of “maintenance obligations”
: again it is said that such obligations shall be construed in the widest possible sense, because, in some legal systems (like in Italy) there’s the distinction between maintenance obligation and alimony obligation: having the first one a wider notion than the second. So, the special discipline should cover both (see amendment n. 17).
Concerning jurisdiction rules, the most relevant ones seem to be inspired to a safeguard principle. Specifically: (i) it is removed the provision following which, in relation to the agreement conferring jurisdiction any «communication by electronic means which provides a durable record of the agreement» shall be equivalent to "writing" (see art. 4, par. 2, original version); (ii) it is clarified the duty of the court seised to be satisfied that any prorogation of jurisdiction has been freely agreed after obtaining independent legal advice; (iii) both if the creditor is a child below the age of 18 or an adult lacking legal capacity, no prorogation of jurisdiction can be agreed.
Moreover, accepting a Legal Committee’s advice, following which in the European judicial area such rules would be flowery, the Parliament deleted Articles concerning lis pendens, related actions and provisional, including protective, measures, opting for a whole recall of Reg. 44/2001 rules
; except specifying that the law applicable to provisional measures won’t necessary apply to each following application submitted in a divorce, legal separation or marriage annulment proceedings.
This amendment proposal, weigh only on the Regulation structure, without changing the substantial discipline of the involved institutions.

The European Parliament’s amendments relate also to the law applicable to the relationship, where it seems weird the reversal with reference to the public policy limit: notwithstanding the last interventions of the EC legislator were characterised by a great trust between Member States, so that there are some provisions introducing, for decisions’ circulation, a sole upstream control
, concerning the possibility of avoiding the application of a foreign law in compliance with this Regulation, the option has been not to distinguish between Member States and foreign States, allowing however the exception of manifest incompatibility with public policy ("ordre public") of the forum.
As the prorogation agreement, also the rule introducing the possibility to choose lex fori as applicable law to a particular maintenance obligation’s relationship is amended in a “safeguard” way: not only the agreement between parties must be in writing (no more “expressly or otherwise in an unequivocal manner”, as present Art. 14, lett. a) says), but the court seised must also verify that the choice of the law (and, what is weird, is that it is referred also to the forum choice) has been agreed freely.
Once again favour creditoris is what leads to the elimination of Art. 15 of the Proposal, which partially recalled Art. 7 of the 1973 Hague Convention on the law applicable to maintenance obligations
: the possibility for the debtor to contest other party’s request if it is based on a relationship that is not considered worthy of protection
 (this is why it was provided that this possibility wasn’t given if the maintenance obligations was owed to a minor child or to a “vulnerable adult”
). Precisely it was said that the debtor might contest a request from the creditor on the ground that there is no such obligation under the law of their common nationality or, in the absence of a common nationality, under the internal law of the debtor's habitual residence (or also, in relationships between spouses or ex-spouses, under the law of the State with which the marriage is most closely connected). This rule has been the object of one of the few European Social and Economic Committee’s observations, following which the creditor «should always benefit from the law conferring the right on him/her, […] except for a compelling public-policy reason as provided for under this regulation»
; the Committee on Civil Liberties, Justice and Home Affaire recalled this orientation, stating that «this provision seems to conflict with the principle of mutual recognition and to be discriminatory».
Under the applicable law aspect, it is interesting to note how the European Parliament widened the scope of application of lex fori, which may be applied, even where it is not the law of the country of the creditor's habitual residence, where it allows maintenance disputes to be equitably resolved in a simpler, faster and less expensive manner and there is no evidence of forum shopping (Art. 13, par. 3 of the amended Proposal).
Beyond the examined amendments , which are based on the creditor’s protection, it is relevant to underline an amendment proposal with an opposite approach: approving once again EESC opinions, it is suggested that the order for the temporary freezing of a bank account should not be total, but limited to the amounts needed for the maintenance obligation to be met; in order not to oblige the debtor to suffer a duty that would be clearly out of proportion to the objective in mind.
The last subject that has been the object of European Parliament’s amendments relates to privacy and personal data protection, which use is fastened to strict proportionality and necessity criteria in relation to the enforcement proceeding. So, it is provided that the central authorities shall give access to the information which can facilitate in a specific case the recovery of maintenance claims, biometrics data shall not be processed and special categories of data (concerning racial or ethnic origin, political opinions, religious or philosophical beliefs, party or trade union membership, sexual orientation or health) are submitted to specific protections, which will be detailed.
That being so, it is desirable that the Commission, making its amendments, takes into account what the European Parliament noticed in its December 2007 resolution, in relation to which today we have a partial agreement of the Commission itself
.

However, it is necessary to cope with the problem of coordination between the on-coming EC Regulation and the “new” Hague instruments on maintenance obligations, notwithstanding the solution that will be followed will establish the prevalence of the EC Regulation in any case (as actually Art. 49 of the Proposal provides, referring in general to Treaties and Conventions) or, otherwise, it will suggest the integration between the Regulation rules and the abovementioned Conventions (in this sense, see recital 24 amendment of the European Parliament), also through a renvoi on one or more subjects that are specifically detected.
Those are the most relevant matters that the Commission should consider in amending the 2005 Proposal for a Council Regulation, before the Council agreement on the final act, expected on 5 June 2008
.
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� COM(2005) 649 fin., 15 December 2005.


� The Hague Conference on Private International Law is an inter-governmental organization whose first session dates back to 1893, following the provision of Art. 1 of its Statute, the aim of the Conference is « to work for the progressive unification of the rules of private international law». The Statute was worked out during the 1951 Seventh session and itr entered into force on 1955 (some amendments – which allow some regional organizations, among which CE, to be members of the Conference – have been approved during the 2005 Twentieth session, and entered into force from 1 January 2007). Since 1955, the Conference became a permanent organization and its ordinary sessions occurred every four years. On the Conference website (� HYPERLINK "http://www.hcch.net/" ��http://www.hcch.net/�) you can find the amended text of the Statute and many information on the Conference’s functioning, moreover there are also texts of all the approved Conventions, an updated list of contracting States, and many information concerning ratifications, accessions and reservations.


� They severally are:


Hague Convention of 24 October 1956 on the law applicable to maintenance obligations towards children;


Hague Convention of 15 April 1958 concerning the recognition and enforcement of decisions relating to maintenance obligations towards children;


Hague Convention of 2 October 1973 on the Law Applicable to Maintenance Obligations;


Hague Convention of 2 October 1973 on the Recognition and Enforcement of Decisions relating to Maintenance Obligations.


All texts are available, in English or French, on the Hague Conference website.


� New York Convention, 20 June 1956, on the Recovery Abroad of Maintenance, opened for signature by the United Nations.


� Convention of 23 November 2007 on the International Recovery of Child Support and Other Forms of Family Maintenance, available on the Hague Conference website.


� Protocol of 23 November 2007 on the Law Applicable to Maintenance Obligations, available on the Hague Conference website. Because the Protocol can be ratified by States that didn’t ratified the Convention, the adoption of a convention and a protocol seems to be only a nomen juris matter.


� COM(2004)254 fin. (Green Paper), p. 9.


� The Proposal, at Artiche 20, says that «The application of a provision of the law designated by this Regulation may be refused only if such application is manifestly incompatible with the public policy (‘ordre public’) of the forum»; see par. 2, relating to Parliament amendments at the Proposal.


� As the European Council requested in his “Draft programme of measures for implementation of the principle of mutual recognition of decisions in civil and commercial matters”, of the 30 November 2000, in OJCE 15th January 2001, C 12/1, which deepens extraordinary European Council’s conclusions, held in Tampere, on 15 and 16 October 1999.


� Regulation (EC) No 805/2004 of the European Parliament and of the Council of 21 April 2004 creating a European Enforcement Order for uncontested claims, in O.J.E.U. 30th April 2004, L 143/15.


� Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000, in O.J.E.U. 23 December 2003, L 338/1.


� On similar positions see Reg. 1346/2000 on insolvency proceedings (in O.J.E.C., 30 June 2000, L 160/1; see Art. 44) and Reg. 2201/2003 concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the matters of parental responsibility (Chapter V).


� Art. 51, par. 3 of the Convention; on the same position see Art. 19, par. 2, of the Protocol that, speaking about those special ties between States, adds «of a regional nature».


� They are the Hague Convention of 24 October 1956 on the law applicable to maintenance obligations towards children and the Hague Convention of 2 October 1973 on the Law Applicable to Maintenance Obligations.


� The reference is to the 1958 Convention concerning the recognition and enforcement of decisions relating to maintenance obligations towards children and to the 1973 Convention on the Recognition and Enforcement of Decisions relating to Maintenance Obligations.


� See note 6


� On the website of the Hague Conference the � HYPERLINK "http://hcch.e-vision.nl/upload/wop/expl38draft_e.pdf" \t "_blank" �Draft Explanatory Report on the Hague preliminary draft Convention on the international recovery of child support and other forms of family maintenance�, Prel. Doc. No 32 of August 2007, and the � HYPERLINK "http://hcch.e-vision.nl/upload/wop/maint_pd33e.pdf" \t "_blank" �Preliminary draft Protocol on the law applicable to maintenance obligations - Explanatory Report�, Prel. Doc. No 33 of August 2007. In both cases come out that for the Article concerning signature, ratification and accession there were two different options: (i) the Convention is open for signature by all States; (ii) the Convention shall be open for signature by the States which were Members of the Hague Conference on Private International Law at the time of its Twenty-First Session and by the other States which participated in that Session or (for the Protocol) by States Parties to the Convention. So, weirdly, the most wide choice hasn’t been adopted by both the texts, but only by the one concerning which, from a nominal point o view, States participation should be more limited.


� With the two Conventions of 1956-1958 and with the twin Conventions of 1973, already mentioned.


� Obviously, only in case the Convention and the Protocol would be ratified by EU, as it has been allowed (Art. 59, par. 1 of the Convention and Art. 24, par. 1, of the Protocol).


� If the last assumed option would be accepted, the EC should make no reservations while accessing to the Hague Convention, rather using the possibility of making declarations concerning this instrument’s scope of application, in order to widen as much as possible its objective capacity, so that it will coincide with the scope of application of the Proposal for a Regulation. 


� Also the model of the Convention between EC Member States on procedure’s simplification of maintenance debts recovery, Rome, 6 November 1990, but never entered into force.


� European Parliament legislative resolution of 13 December 2007 on the proposal for a Council regulation on jurisdiction, applicable law, recognition and enforcement of decisions and cooperation in matters relating to maintenance obligations, P6_TA-PROV(2007)0620.


� The mentioned texts can be found in the European Parliament document A6-0468/2007.


� COM(2005) 649 fin., 15 December 2005, p. 8.


� Again clearly: see recital n. 11 and Art. 1, par. 3, lett. e).


� However, the Amendment 4 text, as approved by the Parliament on 13 December 2007 session, has no more the recall to “solidarity civil agreements” that was introduced by the report project of the Committee on Civil Liberties, Justice and Home Affaire (doc. 2005/0259(CNS) of the European Parliament).


� See Amendments n. 19 and 21, modifying Art. 2, point 9, and introducing new Art. 2 bis. The original version of the Proposal provided only the right of a public body to seek reimbursement of benefits provided for the creditor, submitting it to the law to which the body is subject (Art. 16).


� The amendment refers to maintenance obligations as «a duty laid down by law – including in cases where the extent of the obligation and means of complying with it are established by a judicial decision or contract – to provide any form of maintenance or at least means of subsistence in respect of a person currently or previously linked to the debtor by a family relationship. Such obligations shall be construed in the widest possible sense as covering, in particular, all orders, decisions or judgments of a competent court relating to periodic payments, payments of lump sums, transfer of ownership in property and property adjustment, fixed on the basis of the parties" respective needs and resources and being in the nature of maintenance ».


� See Art. 27, 28, 30 and 31 of the mentioned Regulation.


� The reference is to  the European Enforcement Order for uncontested claims, introduced by Reg. 805/2004.


� It says: “in the case of a maintenance obligation between persons related collaterally or by affinity, the debtor may contest a request from the creditor on the ground that there is no such obligation under the law of their common nationality or, in the absence of a common nationality, under the internal law of the debtor's habitual residence”.


� The reference is, first of all, to maintenance obligations between persons related collaterally or by affinity provided by art. 7 of the 1973 Convention, but it might also be to descendants’ maintenance obligations with regard to their ascendants, or maintenance after the dissolution of marriage (see recital n. 17).


� Which means «an adult who, by reason of an impairment or insufficiency of his or her personal faculties, is not in a position to protect his or her interests» (Art. 14, lett. b).


� See advice of 20 April 2006, in OJUE, 8 August 2006, C185/35, par. 4.3.


� Affordable on the European Commission website


� HYPERLINK "http://ec.europa.eu/prelex/detail_dossier_real.cfm?CL=it&DosId=193665" ��http://ec.europa.eu/prelex/detail_dossier_real.cfm?CL=it&DosId=193665�.


� Those are the timetables given by the legislative observatory of the European Parliament and published in its website � HYPERLINK "http://www.europarl.europa.eu/oeil/file.jsp?id=5299842&noticeType=null&language=fr" ��http://www.europarl.europa.eu/oeil/file.jsp?id=5299842&noticeType=null&language=fr�.





