D4.4 Report on the effects of the proposal of regulation COM (2005) 649 def. on Italian legislation
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A.
Aspects of substantial law
1.
Introduction

The purpose of this Report is to provide to the Commission an overview on the effects on Italian legislation of the proposal of regulation COM (2005) 649 def. on jurisdiction, applicable law, recognition and enforcement of decisions and cooperation in matters relating to maintenance obligations.

In order to understand the practical effects of the proposal, it is first of all, opportune to analyze, the scope of application and the interpretation of the term “maintenance obligations”.

The interpretation of this expression is particularly difficult in Italy; in national law the performances carried out from a relative to the benefit of a weaker person are identified through two different institutes. The Italian Law distinguishes between alimentary obligation and maintenance obligation.

Italian law defines alimentary obligation as the statutory enforced provision of material assistance to persons in need of financial support, even if they are in such a situation as a consequence of their own fault (article 433 et seq. of the Civil Code).

The duty to provide maintenance falls within the duties of family solidarity. 

Those liable to provide maintenance are given in order below: 

(i) the spouse, in cases where there is no duty to provide “mantenimento”, i.e. spouses separated through fault and spouses who have received the money awarded in the divorce settlement; (ii) children, including adopted children, or in their absence, direct relatives in the descending line; (iii) parents, or in their absence, direct relatives in the ascending line; adoptive parents.

The duty of spouses and parents to provide maintenance is a fundamental act that demonstrates solidarity within the nuclear family. 

Unlike “alimenti”, the “obbligazione di mantenimento” reflects normal relations with the nuclear family; there is no assumption of material need (i.e. the inability to provide for basic vital needs) and obligations should be discharged irrespective of any formalities or requests, except legal separation. 
In cases of legal separation and divorce, both parents are liable to provide maintenance to their children, irrespective of which one has custody of them. This duty is an ongoing one, as parents must continue to provide maintenance to both children who are minors and, until such time as they are economically independent, children who have reached majority. The latter are also entitled to maintenance if there are in a state of need.

In no-fault separations and divorce, (ex)spouses are entitled to maintenance if they no longer have sufficient income to retain their pre-separation standard of living and are in a worse financial situation than their spouses; but the spouse at fault may receive maintenance only if they are in need.
The other persons which have to provide maintenance are (iv) sons-in-law and daughters-in-law; (v) fathers-in-law and mothers-in-law; (vi) brothers and sisters; (vi) the closest relatives, according to their financial situations. 

Requirements to receive alimentary obligations are: (i) recipient must be in need and partly or entirely unable to maintain himself; (ii) the existence of a family relation (or a bond of gratitude in the case of gifts) between the two parties.
Maintenance obligation is the duty of spouses and parents to provide maintenance to their spouses and children respectively; it is the most important act of mutual help within the nuclear family.

The main features which distinguish maintenance from alimentary obligation are: (i) no assumption of material need of beneficiary, and (ii) obligations should be discharged irrespective of any formalities or requests, except legal separation.
The proposal of Regulation doesn’t distinguish between maintenance obligation and alimentary obligation and does not provide any definition of what maintenance obligations are. The question is: does the proposal cover both definitions? Does the proposal refer itself to the duty of maintenance and also to the more limited duty to contribute to family support, or not (see § 2)? Moreover, who is obliged to provide maintenance (see § 3)?

2.
Scope of application
With reference to the first issue, scope of application, the first version of the proposal, made interpretation difficult: in fact the text did not contain a definition of maintenance obligation.

Recently, the European Parliament proposed some amendments in order to assist the editing of the final text (cfr. P6_TA (2007)0620).

At the recital 9 the Parliament suggest to add, after the term maintenance obligation, the following words: such obligations should be construed in the widest possible sense as covering, in particular, all orders relating to periodic payments, payments of lump sums, transfer of ownership in property and property adjustment, fixed on the basis of the parties’ respective needs and resources and being in the nature of maintenance.

Parliament also propose to add in Article 2, a new point 1 concerning the definition of the meaning of 'maintenance obligation': the term 'maintenance obligation' shall mean a duty laid down by law – including in cases where the extent of the obligation and means of complying with it are established by a judicial decision or contract – to provide any form of maintenance or at least means of subsistence in respect of a person currently or previously linked to the debtor by a family relationship. Such obligations shall be construed in the widest possible sense as covering, in particular, all orders, decisions or decrees of a competent court relating to periodic payments, payments of lump sums, transfer of ownership in property and property adjustment, fixed on the basis of the parties’ respective needs and resources and being in the nature of maintenance.

The Parliament has justified this amendment with the necessity of providing a definition of the meaning of 'maintenance obligation', arising from the fact that some legal systems distinguish between the duty of maintenance and a more limited duty to contribute to family support.  The proposed rule should cover both definitions.

In conclusion, maintenance obligation now means every pecuniary performance, also indirectly, provided to give support to the beneficiary.

3.
Persons bound

With reference to the second question (persons bound), the first version of the proposal provides for the application of this Regulation to maintenance obligations arising from family relationships or relationships deemed by the law applicable to such relationships as having comparable effects.

The UE Commission preferred to refer to a vague notion instead of enumerating the types of relationships, or imposing a definition of what a family is under the Regulation. 
Consequently, further interpretative difficulties arise: what does family relationships mean? Does it mean nuclear family (spouses and children), or extended family (descendants, ascendants, cognate, brothers and sisters)? What about registered partnership?

The amendments seem to solve some problems.

The UE Parliament suggest to change at recital 9 the term “family relationships” with new phrase “family relationship, parentage, marriage or affinity or from relations which have comparable effects under the applicable national law, in order to guarantee equal treatment of maintenance creditors”.

Exactly as the amendment in article 1, that now states: “this regulation shall apply to maintenance obligations arising from a family relationship, parentage, marriage or affinity or relationships deemed by the law applicable to such relationships as having comparable effects”.

In conclusion, according to the EC proposal, persons bound by maintenance obligation are the same of those indicated in art. 437 of the Italian Civil Code, with the exception of the donor, who is bound only by the Italian Law.

Some problems still arise on maintenance obligation between persons joined by a registered partnership different from the traditional wedding one (see at annex 1 and annex 2 two, i.e. Italian proposal of law on civil unions called DICO and CUS).
4.
(Following): registered partnership and public policy

Among the reasons justifying the amendments proposed by the Parliament, the Rapporteur specifies that, with respect to the scope of application of the regulation, also “Registered partnerships, including those between persons of the same sex” shall be included.

Under Italian law, as is well known, there is no specific legal discipline in force concerning a registered partnership between persons of different or of the same sex. 
The countries of the north of Europe – Denmark, Island, Norway  and Finland - have been the first to regulate the cohabitation and, therefore, their approach to this new phenomenon shall be considered. The main characteristic  of these legislations is that the partners of the same sex are normally treated as spouses, both with reference to their reciprocal rights and obligations. Later Sweden,  Germany, France, Belgium approved laws that have contributed to renew in all Europe the interest for the not matrimonial cohabitation.
Radically different is the law in Holland: in 1997 it approved a law that recognized to all the unions – between persons of different as well as of the same sex - the possibility to “register” their cohabitation and, as a consequence of the registration, to have the same rights and obligation deriving from marriages, apart from the relationships with sons. 
We can say that this law became part in the tradition of the laws of the North Europe on the cohabitation and, in a particular sense, perfected their effects. In fact this regulation applies to all cohabitations, independently from the sex and also from the nationality of the members, to which is only the legal residence in the country. The regulation of the recorded cohabitation is nearly identical to that traditional wedding, differing from it only in the dissolution way.
Recently also Portugal and Spain have been taken care of the phenomenon, and have approved specific law on registered unions. 
Italy is one of the States members of the European Union that has not yet approved a law on the matter of the cohabitations between persons outside of the wedding. This does not demonstrate indifference from part of the Italian legislator towards this phenomenon, but shows uncertainties and impediments on the opportunity to regulate such relations.

After the approval of the proposal of the regulation, the following problem has been raised. Once a registered partnership between European citizens has been solved in a Member State that recognizes such relationships, where one of the partner is usually resident in Italy, is the weaker partner entitled to sue in Italy for maintenance and, subsequently, is he or she entitled to executive action? 

The positive answer to these questions seemed to follow  from the original draft of Art.20, named “public policy”. This disposition states that “the application of a provision of the law designated by this Regulation may be refused only if such application is manifestly incompatible with the public policy (‘ordre public’) of the forum. However, the application of a provision of the law of a Member State designated by this Regulation shall not be refused on such a ground”.

This article seemed to be written with the goal of avoiding those decisions, concerning maintenance obligations, given in those Member States that recognized such new forms of wedding or of partnerships, may face difficulties in being recognized and executed in other Member States.

In other words, a new definition of “public policy” is emerging based on the distinction between EU member states, on one side, and no-member States, on the other. 
Among the amendments proposed by the EU Parliament, significant in this respect is the amendment aimed to eliminate from Art. 20 the second period. It is therefore possible to say that in our national law, given that there is no law providing for a regulation of registered partnership, the limit of public policy could not allow the recognition of a decision from another Member State that admit maintenance rights in favour of a person tied to another by a relation different from the traditional wedding, especially where the partnership was between persons of the same sex.
Italian Courts, until now, lacking a European substantial law that regulates this type of unions, refuse to register and recognise the effect of the unions between persons of the same sex. In particular, Italian Courts did not accept the request of an Italian citizen who wanted to record his wedding, celebrated in Holland. His wedding could not be transcribed within the the Italian official register of the status because it did not have the essential requirement to be defined a wedding, i.e. the diversity of sex between the partners. In fact, authors and case-law traditionally distinguish requirements for the validity from requirements for the existence of the wedding: in diversity of sex between partners falls within the latter category. Moreover, as expressly stated by Italian Department of justice, the transcription of the homosexual weddings or homosexual unions is contrary to the Italian public order.

It should be pointed out that, however, there are decisions of Italian Courts which expressly recognize to some extent the effects of (homosexual) weddings or registered unions contracted in a foreign country in Italy. 

As mentioned before, alimentary obligations, under Italian law, are strictly connected to a familiar relationship. As a consequence, mere cohabitation shall not be considered as a source of maintenance credits. 
By contrast, if Italian conflict of laws rules identify as competent to regulate maintenance obligations the law of a foreign State, it is necessary to verify whether Italian laws limiting maintenance and alimentary obligations to the family relationships may be considered as “public order” limits, with specific reference to the EC regulations proposal.
5.
Conclusions

As far as substantive law is concerned, the contribution of the proposal of the regulation on maintenance obligations seems to be irrelevant.
It appears unlikely that the adoption of a single European definition of maintenance obligation, including both alimentary obligation and maintenance obligation, as defined by Italian law, will produce substantial effect on Italian family law. Moreover, as already stated, it is now not sure whether the limit of public policy will enable Italian judges to deny protection to the rights of couple tied by a relationship different from a traditional wedding one.

B.
Remedies
6.
Introduction

Conclusions are very different with respect to the legal remedies available for the protection of the maintenance credit.

In order to better understand the consequences of the proposal of Regulation on Italian law, it is useful to carry out a brief comparison between the legal remedies available in Italian law in order to guarantee protection of maintenance obligations (see § 7) and the new remedies foreseen by the regulation (see § 8).

This analysis will enable us to reach some interesting conclusions (see § 9).

7.
Means of protection of the maintenance credit in the Italian law

Under Italian law maintenance obligation may be enforced through a set of special remedies for the protection of the party that suffered breach of the pecuniary obligations arising out of legal separation and divorce.

Among them the most significant are:

(i) The “seizure of asset” (foreseen by Art. 156, § 6, Codice civile and by Art. 8, § 7, law N. 898/1970). These provisions prescribes that, should there be a breach of such an obligation, on request of the partner, of the former partner or of the children, the judge may order the seizure of the goods with the aim of freezing the assets.

(ii) The “injunction to pay” (foreseen by Art. 148, 156, § 6, Codice civile, and Art. 8, §§ 3-6, lae N. 898/1970). These provisions prescribes that, in case of breach of the obligation, the court may order that a part of the income of the obliged party will be paid directly to the other partner, to the children or to the person that is taking care of the maintenance, the education, and the formation of the children. This order may be given to third parties, which are obliged to pay a periodical amount of money to the obliged party. This procedure, as is clear, avoids the necessity to make use of several execution procedures, one at each expiration of the deadline for the payment of a single instalment. This procedure however is effective only where the obliged party is an employed worker or benefits from some pension treatment. Moreover, depending on the different statutory law that will be applicable, the discipline will change: in case of legal separation (Art. 156 Codice civile), the injunction to pay directed to the debtor of the obliged party needs to be judicial; in case of divorce, on the other hand (law N. 898/1970), the beneficiary of the maintenance obligation only needs to inform the third party of the judicial order, with a clear economy as far as time and costs are concerned.

8. Means of protection of the maintenance credit in the regulation proposal. 
The instruments foreseen by the regulation are the temporary freezing of a bank account (Art. 35), and the monthly direct payment.

The fact that the legal remedies are the same does not mean that the protection is also the same. We now turn to the most significant differences.

The temporary freezing is limited to bank accounts, since it does not refer generally to all assets of the debtor; moreover, this remedy is available only when there is a serious risk of breach on the side of the debtor; finally, this order cheeses to produce effects once a monthly direct payment is adopted.

It would be a mistake to consider this instrument more limited, or unable to offer the same level of protection, than the equivalent instrument in Italian law. In order to better evaluate the substantial impact of the proposal regulation, it is necessary to interpret this instrument together with the direct payment.

The two fundamental differences between the direct payment foreseen by the proposal with respect to the Italian equivalent are the following:

(i) breach of the obligation is not a prerequisite for the injunction to pay

(ii) it is possible to order monthly direct payment not only to the employer of the obligated party, but also to the bank where the latter has his own bank account (note that it would be desirable that the final version of the regulation provides also for the possibility that the order is directed to pension founds, as already foreseen by Italian case law).

The effectiveness of these instruments is also assured by the provision of an information exchange system, which should facilitate their adoption (Art. 44). This system should enable the recovery of such information as address, relevant assets, employer, and bank account of the debtor.

9.
Conclusions

Under Italian law the injunction to pay of money due by third parties to the party obliged for maintenance is subordinated to the breach of this obligation (to this respect a delay is sufficient). Therefore, it can not be ordered where there is only a risk of breach (see Cass., 19 December 2003, n. 19527). Within the Regulation proposal actual breach is not requested. It is clear then that this will enable a stronger protection of the creditor of maintenance that requests protection in a different country, than the protection available to the creditor that requests a protection in Italy.

The proposal of Regulation also provides the following chance. The court may issue a monthly direct payment, not only against the employer of the debtor, but also against the bank in which the debtor holds an account 

This further possibility to order the injunction also toward the bank, as well as toward the employer, makes the level of protection higher compared to to a system such as the Italian one, where the creditor is effectively protected only in cases where the debtor is a salary employed or pensioner.

In conclusion, the legal instruments set forth by the proposal seems to be more penetrating and able to enforce the court measure.

The following question might be mentioned: is it possible that the Italian system protects a citizen of a member State more than an Italian one in the presence of a cross-border dispute?

This is the most significant effect that this proposal is going to carry out: to lead, by case law (and therefore by interpretation of judges), or even better, by law, to an harmonization of legal instruments to protect creditors of maintenance obligations, in compliance with the principle of equal treatment of same subjects in identical position.

10.
A final remark on public support

In Italy, public authorities may not participate in legal proceedings on behalf of the beneficiary. Recent legislation (Act No 6 of 2004) introduced the concept of a support administrator. This administrator may also be called upon to request maintenance in court. 

In Italy, support for the person in financial need is provided by private and public social groups. 

The Constitution requires the State and public authorities to provide social assistance to those people who are in financial need, unable to work or without relatives to provide them with maintenance. 

National health service and Regional authorities should do likewise by providing public canteens and accommodation and care and shelter institutions for the elderly and infirm. 

These activities replace family support responsibilities, except in any event that of being entitled to claim support from relatives who are legally liable to honour their obligations. Such claims are governed by the law on creditor institutions  (Hague Conference states at Article 9 that the authority of the State addressed shall be bound by the findings of fact on which the authority of the State of origin based its jurisdiction).

On this path, UE Parliament proposes to amend the definition of “debtor” as follow: debtor shall mean any natural person who owes or who is alleged to owe maintenance or a public body which has taken over the obligation of the debtor to maintain the creditor.

Article 2-bis (Application to public bodies) also states that this Regulation shall apply to a public body which seeks reimbursement of maintenance benefits it has provided in lieu of the debtor, provided that the law to which it is subject provides for such reimbursement.

This part of the text is very interesting. In Italy a few years ago a squabble developed on the possibility for the public body to claim support from relatives bound.

On the one hand, someone, on the base of the argument that public support is aimed to meet the needs of social security of citizens, excludes that social intervention is conditional on the chance to obtain any compensation.

On the other, there are regional laws, opinions of ombudsmen and other documents which public authorities, and in particular Regions, use to enforce their rights. 

The inclusion of the amendment, if adopted, will result in a further debate, where it is difficult to imagine the outcome.
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