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D4.3 Document on critical examination of the contents of the proposal of regulation on jurisdiction, applicable law, recognition and enforcement of decisions and cooperation in matters relating to maintenance obligations
1. Scope of application

The Proposal for a Council Regulation
 on jurisdiction, applicable law, recognition and enforcement of decisions and cooperation in matters relating to maintenance obligations
, dates back to 15th December 2005
.
The text is divided into nine chapters, where you can find the 59 articles. At first, the Regulation sets its scope of application, from an objective, geographical, subjective and time point of view. Precisely, art. 1 par.1 specifies the ratione materiae scope of application: it’s relating to maintenance obligations «arising from family relationships or relationships deemed by the law applicable to such relationships as having comparable effects». The last clarification leads up to some observations.
First of all, this expression has been introduced in order to ensure the best level of equal treatment of maintenance creditors
, overcoming all the problems arising from the Hague Conventions
, that, specifying the family relationships they would apply to, excluded from their scope of application the obligations between persons related collaterally or by affinity
; and this is not all, in the Green Paper of 2004
, where the European Commission started the consultation on practical and legal problems relating to maintenance obligations connected with trans-national relationships, the choice is justified by the will to extend the scope of the rule to the largest familiar circle as possible (till including registered partnerships and cohabitation
), and also to actions of public entities acting on behalf of the creditor or which, having paid a maintenance pension out, act in subrogation (we remind you that, actually, some States refuse to cooperate in recovering the amounts that foreign entities ask for recover).
At art. 2 you can find some definitions expressly for the purposes of this Regulation, as you can see in Council Regulations n. 1346/2000
, 2201/2003
 and 805/2004
. It’s important to pay special attention to the definition of the terms “court” and “judge”
 that, as it happens for the term “décisions” in the Hague Conventions
, aims to include in the scope of application of the Regulation all those decisions relating to maintenance obligations, even if they are coming from an authority that is not part of the judicial circuit. Moreover, in order to avoid interpretation doubts, it is clarified that the term “decision” shall mean a decision given in matters relating to maintenance, whatever the decision may be called. There’s also a definition of “creditor” as «any natural person to whom maintenance is owed or is alleged to be owed», in compliance with the Court of Justice tendency
; in the same way the ”debtor” shall mean any natural person who owes or who is alleged to owe maintenance.
Another interpretation problem, that is directly connected with the above one, relates to the meaning of “maintenance obligations” in the EU context: the Court of Justice (on art. 5 n. 2 of the Brussels Convention) has always chosen a wide interpretation of the term, that seems to include all maintenance obligations provided by private law, whatever the obligation may be called depending on the applicable law
 and whichever form the payment should have, instead giving relevance to the obligation’s aim, that is ensuring to the beneficiary an income based on each party’s resource
. On the base of Schlosser report
, credits rights arising from inheritance or arising from contracts
 (excepting if the obligation is only a clarification of an obligation existing by familiar status) or torts are excluded from the application of the Regulation, while the contractual or non-contractual law will be enforced. However, neither the Green Paper, nor the Proposal for the Regulation, chose for the meaning of “maintenance obligation” between an independent interpretation or a meaning tied up to national law, while they kept only the reference to the obligation’s source (family relationships or having comparable effects).

It seems that in the EU acts you can find a general and independent meaning, that could be used in order to solve conflicts of law, as well as setting jurisdiction and enforcing decisions
.

In relation to the territorial scope of application, the Regulation should apply to all Member States, with the exception of Denmark, as it happens for every act based on Title IV of the Treaty; Ireland and UK have not a defined position yet, since they haven’t already exerted the opt-in power given by the Protocols annexed to the Treaty with Amsterdam Treaty (meanwhile it’s reasonable to say that they would do it, as both stated they would participate to every provision that the EU will adopt relating to judicial cooperation in civil matters, and till now they’ve always kept faith with it)
.
Concerning ratione personae limits, in order to apply the EU rules, you don’t need the defendant to be habitually resident or to have his domicile in a member State of the European Union, so that the Proposal is free from the jurisdictional system introduced by the Brussels Convention 1968 and followed also by Reg. n. 44/2001. Actually, those rules have a very wide subjective scope of application, as it is for Reg. n. 2201/2003.

At least, relating to time limits, art. 53 provides that this Regulation shall enter into force on 1 January 2008, that is also the starting date for the six month period that the Regulation grants to States to do all communications to the EU Commission
. More generally, all other provisions shall apply from 1 January 2009 only to proceedings set up, registered public acts or transactions that have been signed after the entry into force. It is an exception the possibility to apply the applicable law section (if the parties agree) and the international cooperation one (anyway) to an ongoing proceeding; on the other hand the enforcement rules will apply only if the decision obtained an enforceability declaration in compliance with Reg. 44/2001 or a European enforcement order in accordance with Reg. 805/2004.
2. Jurisdiction criteria and their regime

Chapter II is about jurisdiction, and it meets the intents declaration made in premise n. 10: all rules concerning international jurisdiction must consider «all the cases in which there is a sufficient link between the parties and a Member State»; so that «the fact that the defendant is habitually resident in a non-member State of the European Union should no longer be a reason for non-application of Community rules and for reference to national law». Omitting every regard to domicile notion in favour to the habitual residence (that, following the Commission comment
, is better for family law instruments)
, there are 4 concurrent fora (art. 3), absolutely equivalent and alternative, that don’t move away from Reg. 44/2001 provisions, especially in relation to the general rule provided by art. 2 and to the special ones introduced by art. 5 n. 2.
It is up to the court: i) for the place where the defendant is habitually resident; ii) for the place where the creditor is habitually resident; iii) which has jurisdiction to entertain proceedings concerning the status of a person if the matter relating to maintenance is ancillary to those proceedings, unless that jurisdiction is based solely on the nationality of one of the parties; iv) which has jurisdiction to entertain proceedings concerning parental responsibility, under the Regulation (EC) n° 2201/2003, if the matter relating to maintenance is ancillary to those proceedings. The last provisions, and its reference to the EU instrument
, are aimed to facilitate the consolidation of actions concerning familiar relationships, both personal and patrimonial, up to a sole EU judge
. See the European Economic and Social Committee’s observation
, which deems that the principal element in order to establish jurisdiction should be the place where the creditor is habitually resident, proposing de facto a reverse of the abovementioned jurisdiction criteria i) and ii); however this remark doesn’t seem to be appropriate, because, as we said, all the concurrent fora have to be considered alternative and leaning on the same level.
The prorogation of jurisdiction (art. 4) appeals the rule contained in art. 23 of Reg. 44/2001, needing that at least one of the parties to be habitually resident in a Member State (in the precedent Reg. domiciled). Furthermore there’s the possibility to extent the prorogation clause to any dispute which has arisen or which may arise in matters relating to maintenance obligations, and there’s also the provision following which such jurisdiction shall be exclusive unless the parties have otherwise agreed. The differences between this rule and the one provided by Reg. 44/2001 resides on the fact that the Proposal requires ad substantiam written form, while Reg. 44/2001 needs only the ad probationem writing; moreover this provision’s scope of application excludes maintenance obligations towards a child below the age of 18.
Parties autonomy can also be shown by an implicit indication, giving jurisdiction to a court of a Member State before which a defendant enters an appearance, unless appearance was entered to contest the jurisdiction or where another court has exclusive jurisdiction by virtue of Article 4.
If none of the parties has the habitual residence in a Member State, they didn’t make a prorogation of jurisdiction and they didn’t enter an appearance before a Member State’s court (so that no court of a Member State has jurisdiction pursuant to Articles 3 to 5), there are two residual connecting criteria, which avoid the reference to national law and cover all the possibilities where a connection with the European judicial area could be found: they are the criteria giving jurisdiction to the courts i) of the Member State of the common nationality of the creditor and the debtor and ii) in the case of maintenance obligations between spouses or ex-spouses, the courts of the Member State of was the last common habitual residence of the spouses provided such habitual residence had still existed at least one year before the institution of the proceedings. Concerning the examination as to jurisdiction, the court shall declare of its own motion that it has no jurisdiction (art. 11).
Articles 7-10 appeal what provided by artt. 27-28-30 and 31 of Reg. 44/2001, even if the rules for lis pendens and for related actions are completely new in comparison to the Hague Conventions, that didn’t rule those aspects. However the wording of those provisions follows the Court of Justice’s evolution in rules interpretation: instead of the phrase «proceedings involving the same cause of action and between the same parties», in regard to which there have been many interventions by the EU court in favour of an extensive interpretation (even if referred to Art. 21 of the 1968 Brussels Convention)
, the Proposal for a Council Regulation refers to «proceedings involving the same maintenance obligation». By this way the joint discussion of proceedings regarding the same debt/credit relationship is, as far as possible, granted, avoiding a useless expenditure of energy to the parties (especially to the debtor). The rule says that if proceedings with the abovementioned characters are brought in the courts of different Member States, any court other than the court first seised shall of its own motion stay its proceedings until such time as the jurisdiction of the court first seised is established; if this happens the second seised judge will decline his jurisdiction.
In order to clarify when a court shall be deemed to be seised, at Art. 9 there’s another definition clause aimed to give the lis pendens instrument a correct application and to avoid interpretation doubts related to differences existing in Member States’ civil procedure rules, as it happened for Reg. 44/2001 (art. 30). The reference is to i) the time when the document instituting the proceedings or an equivalent document is lodged with the court, provided that the plaintiff has not subsequently failed to take the steps he was required to take to have service effected on the defendant, or ii) if the document has to be served before being lodged with the court, the time when it is received by the authority responsible for service, provided that the plaintiff has not subsequently failed to take the steps he was required to take to have the document lodged with the court.
Regarding the related actions
, there’s the usual provision following which, where related actions are pending in the courts of different Member States, any court other than the court first seised may stay its proceedings. There may be a consolidation of actions up to the first seised court, only if i)  these actions are pending at first instance; ii) there has been the application of one of the parties; iii) the court first seised has jurisdiction over the actions in question; iv) its law permits the consolidation thereof. Ratio of this rule is the same reported in “Brussells I” Regulation, that is avoiding conflicts of judgements  related to separate hearing of claims that are «so closely connected that is expedient to hear and determine them together». It’s needed to remind you that if there’s no consolidation of actions, the judgements given in different Member States will move freely in the European area, so that if there is a conflict, a malfunction of the system will be shown
.

The special jurisdiction provision for “provisional, including protective, measures” (art. 10), completes the jurisdiction given to the court that  has jurisdiction as to the substance of the matter, on the basis of this Regulation’s criteria. The possibility of adopting those measures is given to courts of a Member State, if they are available under the law of that State, even if, under this Regulation, the courts of another Member State have jurisdiction as to the substance of the matter. To this extent it’s necessary that  the judge of the provisional measures has an immediate  imperium power
. Since those measures are aimed to maintain a fact/law situation that would be prejudiced by the duration of the proceeding, it’s necessary to verify time by time if they don’t lead to elude jurisdiction criteria set up in the Regulation. At art. 31 of Reg. 44/2001, you’ll find a similar rule
.
3. Relevant news: conflicts of law rules.

Chapter III provisions of the Proposal for a Council Regulation represent one of the major novelties introduced in the European jurisdictional area, while at the moment any action aimed to harmonize conflicts of law rules hasn’t already been done. The sole instrument that directly acted on this aspect is the 1980 Rome Convention on the law applicable to contractual obligations, that however excludes maintenance obligations from its scope of application (art. 1, par. 2, b), third dash). Actually it is going to be approved a new EU Regulation relating to the law applicable to contractual obligations
 that will substitute the Rome Convention (on-going Regulation “Rome I”
), as it happened for the 1968 Brussels Convention, substituted by the “Brussels I” Regulation, but also this instrument will exclude maintenance obligations from its scope of application
.
Neither could be invoked in this matter the recent EU Parliament and Council Regulation (EC) 864/2007 on the law applicable to non-contractual obligations (“Rome II”
), which completes the normative frame composed by Reg. 44/2001 and the on-coming Regulation “Rome I”, but that still excludes maintenance obligations from it’s scope of application
.

So, in this field the reference must be to the abovementioned two Hague Conventions (1956, limited to minors’ protection, and 1973) on the law applicable to maintenance obligations. The proposal specifies that «the provisions of this Chapter shall determine only the law applicable to maintenance obligations and shall not prejudice the law applicable to any of the relationships referred to in Article 1», that means family or having comparative effects relationships (Art. 12)
. So there’s a confirmation of the will not to rule the law applicable to the settlement of family relationships upon which maintenance obligations rely, nor to establish the conditions for the existence of the obligation. Moreover, as the 1973 Hague Convention arranged (on the contrary of the first Convention’s provisions), relating to the applicable law the on-going instrument will be erga omnes, which means that it will be applied whether or not the law designated is the law of a  Member State, so that it will substitute the conflicts of law rules of the Member States (Art 18).
The Proposal for a Council Regulation explains also the scope of application of the applicable law
, referring to the 1973 Hague Convention (Art. 10) and to the 1956 Hague Convention (Art. 1, par.1 and 3), whose provisions are expanded. Lex causae deals with obligation’s subjects, limitation of actions and its time-limit
, the right of a public institution, acting on behalf of the creditor in order to recover the maintenance obligation, or which directly substitutes the debtor for the performance of the obligation, to have subrogation beyond the limits of its credit. In fact, in the on-coming EU instrument there are some rules protecting those public entities that, in some States, play this fundamental social function
: the position of those subjects has been considered also when the scope of application of the Regulation has been defined, because it concerns to maintenance obligations arising from family relationships or relationships having comparable effects. Through this, recent results of the Court of Justice have been approved; the Court considered maintenance obligations
 included in Reg. 44/2001 (and, before, in 1968 Brussels Convention) scope of application, but they can’t avail themselves of the special creditor forum provided at Art. 5, n. 2
. In the Proposal for a Council Regulation there isn’t such a restriction, while, in case of obligations towards public entities, art. 3 general rules will apply, notwithstanding the “nature” of maintenance obligation’s creditor. In those situations, the applicable law is the one to which the body is subject (art. 16, which resumes Art. 9 of the 1973 Convention).
Along the provision of art. 13, par. 1, and as the two Hague Conventions and premise n. 14 of the Proposal provided
, the general rule concerning the law applicable to maintenance obligations makes reference to the law of the country in whose territory the creditor is habitually resident. According to a “cascade” recall of the connecting criteria, on the second level you find the lex fori
, which shall apply i) if the creditor is unable, by virtue of the law designated in accordance with paragraph 1, to obtain maintenance from the debtor, or ii) where the creditor so requests and this law is the law of the country on whose territory the debtor is habitually resident
. At least, if by virtue of those laws, the creditor is unable to obtain maintenance, and if it appears from the circumstances as a whole that the maintenance obligation has a close connection with another country, in particular the country of the common nationality of the creditor and the debtor, the law of the country with which the maintenance obligation has a close connection shall apply. Compared to the Hague Convention, a hierarchical reversal between the second and the third connecting criteria can be found: in fact, in accordance to the Convention system, the law of the forum was in the last position, while the common nationality of the creditor and the debtor (substituted in the Proposal by the law of the country with which the maintenance obligation has a close connection, that is not always coinciding with the common nationality of the creditor and the debtor) was in the second position.
In compliance with some conditions, parties can also choose the law ruling the obligatory relationship. First, they may, at the time the court is seised, designate expressly or otherwise in an unequivocal manner the law of the forum for as the law applicable to the maintenance obligation
. Moreover they could at any time agree in writing (so, also before an action is suit)
 on the law applicable to the maintenance obligation, except for maintenance obligations in respect of a child below the age of 18 or of “a vulnerable adult”
, choosing among: i) the law of their common nationality at the time of designation; or ii) the law of the country of their common habitual residence or the country on whose territory the creditor or the debtor is habitually resident at the time of designation; or iii) in the case of a maintenance obligation between two persons who are or were married or in a relation which has similar effects under the law applicable to it, the law applicable to their property relations. Anyway, the reference moment is the time of designation.

Art. 15 of the Proposal fixes some restrictions to applicable law’s rules of Chapter III, this provision in a measure recovers the 1973 Hague Convention’s rule (Art. 7). In fact, when the relationship, from which the maintenance obligation has arisen, is considered not to need protection, the debtor has the chance to object to the adverse party’s claim
; that’s this opportunity is not given if the other party is a minor or “a vulnerable adult”
. Precisely, the debtor may oppose a claim by the creditor on the ground that there is no such obligation under the law of their common nationality or, in the absence of a common nationality, under the law of the country in which the debtor is habitually resident. This circumstance can’t be invoked if the parties are spouses or ex-spouses, where there’s an ad hoc provision: the debtor may oppose a claim by the creditor only on the ground that there is no such obligation under the law of the country with which the marriage has the closest connection. Art. 15 is one of the few rules that have been the object of the European Social and Economic Committee observations, following which the creditor «should always benefit from the law conferring the right on him/her, […] except for a compelling public-policy reason as provided for under this regulation». So that it will be up to the Commission (upstream) or to the Council (downstream) to decide if the text of the Proposal should remain the original one or if the suggestions of the ESEC should be followed, while more connected to the favor creditoris principle
.
The public-policy restriction is preserved in Art. 20 of the Proposal for a Council Regulation
. The rule’s terms consider, as it is usual for Italian private international law
 as well as for international treaties
, the real effects tied to the application of a foreign law, and it’s upon those ones that the public-policy restriction operates, not on the abstract wording of the provision. Moreover, in this case there’s a further restriction, given by the fact that the incompatibility with the forum judicial system must be manifest, so that the contrast must be not only concrete, but also serious; in addition to this, the judge must give a particularly argued ground for the decision to apply this exception
.
Art. 20, par. 2, following which the application of a provision of the law of a Member State shall not be refused on public-policy ground, must be considered a confirmation of the growing mutual reliance among EU Member States; reliance that wasn’t consolidated yet when the Rome Convention was done, and that is perfectly expressed by Reg. 805/2004
. In the EU area, specifies the Commission’s commentary, «the mechanisms protecting debtors against the claims of certain maintenance creditors (cf. Article 15) appear sufficient to neutralise the undesirable effects of the laws of certain Member States when they are applied in other Member States»
.
Among restrictions to the application of conflict provisions, you’ll find the rule imposing to take into account «the needs of the creditor and the resources of the debtor» in determining the amount of maintenance (Art. 17, par. 2)
, and the prohibition to renvoi to a third State law (Art. 19), which says that the application of the law of any country designated by this Regulation means the application of the rules of law in force in that country other than its rules of private international law; but when this Regulation specifies the application of the law of a non-Member State and the private international law rules of that State designate the law of another country, the court seised shall apply its internal law (lex fori).

4.
Recognition and enforcement of judgements

In conformity with the position adopted by Regulation (EC) 805/2004 (see, in particular, art. 5) and by EC Regulation 2201/2003, as far as it concerns decisions regarding visitation rights and the return of the child, the Proposal does not set forth any procedure aimed at the recognition nor at the enforceability of decisions given in another member State and enforceable in such State (art. 25): thus, the abolition of the exequatur that had been expressly required by the European Council in the Draft programme adopted on November 30th 2000
, finally took place. To this end, authentic instruments registered and enforceable in a Member States and agreements between the parties that are enforceable in a Member State are considered equivalent to the decisions (see art. 37).

This solution is not only based on the growing mutual trust among Member States, which has already been recalled, but also on a minimum harmonization of procedural rules
, aimed at securing the respect of the minimum requirements for a due process in each State in which a decision that may admitted to circulate within the European judicial area, on the basis of the present Regulation, is given. The procedural guarantees imposed upstream, before the judgement is given, make downstream controls no more necessary
. Moreover (once again as set forth in Regulation (EC) 805/2004), the refusal to provide the recognition is forbidden: the eventual opposition, by the debtor, will be posterior and aimed at the enforcement, and possible only in the presence of determined reasons (see infra).

As far as it concerns the enforceability of decisions (see Chapter V), a decision given in a Member State shall be enforceable by operation of law notwithstanding any appeal provided for by national law and no securities shall be imposed (see art. 26). It is necessary to keep in mind that the possibility to require provisional enforcement of decisions was already provided for by the Brussels Convention and later by the “Brussels I” Regulation (EC) (which, as already underlined, did not provide the enforceability by operation of law), which on the other hand, up to today, is not provided for by the Italian international law system (see Legge 31 May 1995, n. 218, art. 64 lett. d)), even though the judgement may be deemed to become conclusive whilst the recognition process is still pending.

The mentioned procedural rules concern three different steps of the proceedings in front of the jurisdictional authorities of Member States, characterised by the need to guarantee the respect of the adversary system, in order to provide the automatic recognition of the judgement and the abolition of the exequatur. Reference is made to (i) the notification or the communication of the document instituting the proceeding to the defendant; (ii) the verification of the admissibility of the claimant’s claim; (iii) the decision and its eventual review.

With regard to point (i), the document instituting the proceeding (or another document equivalent to it) shall be served or communicated to the defendant by one of the following methods
: (a) personal service attested by an acknowledgement of receipt, including the date of receipt, which is signed by the addressee; (b) personal service attested by a document signed by the competent person who effected the service, stating that the addressee has received the document or refused to receive the document without any legal justification, and the date of the service; (c) postal service attested by an acknowledgement of receipt including the date of receipt, which is signed and returned by the addressee; (d) service by electronic means such as fax or e-mail, attested by an acknowledgement of receipt including the date of receipt, which is signed and returned by the addressee. The Member States shall inform the European Commission, within six months following the entering into force of this Regulation, of the methods of service which are applicable. The defendant shall have at least 30 days for the preparation of his/her defence, following the date of receipt of the document served in accordance with the mentioned procedure (see art. 22).

As far as it concerns point (ii), it is evident that the verification of the admissibility of the plaintiff’s claim is facilitated due to the provisions regarding the service of documents to the defendant: in fact, if the defendant
 habitually resident in a Member State other than the Member State where the action was brought, does not enter an appearance, the Court with jurisdiction shall stay the proceedings so long as it is not shown that the defendant has been able to receive the document instituting the proceedings or that all necessary steps have been taken to this end. On the other hand, where a defendant habitually resident in a non Member State does not enter an appearance, the Court with jurisdiction shall stay the proceedings so long as it is not shown that the defendant has been able to receive the document instituting the proceedings in sufficient time to enable him/her to arrange his/her defence, or that all necessary steps have been taken to this end (regardless of the harmonised provisions concerning communication and notification, which have been set forth in relation to the case that such notification/communication takes place within the European judicial area); art. 15 of the Hague Convention of 15 November 1965 on the service abroad of judicial and extrajudicial documents in civil and commercial matters shall apply.

With concern to the above-mentioned point (iii), article 24 of the Draft contains an important provision in favour of the defendant who does not enter an appearance. In case the provisions contained in art. 22, para. 1, shall not apply (because the addressee could not be found or he/she is habitually resident in a non Member State) or in case the defendant was prevented from contesting the maintenance claim by reasons of force majeure, or due to extraordinary circumstances without any fault on his/her part, a decision may be given, but the defendant shall have the right to apply for a review of the decision before the court of origin (any review as to the substance of the decision before the court of enforcement is forbidden: see art. 32, para. 1) within a time limit of at least 20 days, running from the day the defendant is notified of the decision and is able to react and at the latest from the day the defendant is informed of the decision by the competent authority of the Member State of enforcement. An application for review shall suspend all the measures for enforcement taken in a Member State. 

As far as it concerns the enforceability of decisions, some exceptions to the principle according to which the enforcement proceedings is governed by the law of the Member State in which the enforcement is required, are set forth
, though it is stated that such principle represents the general rule, unless otherwise provided (see art. 27). As explained above, no chance of review is given in such phase
, but the competent authority shall limit the enforcement of the decision (which therefore remains unaltered, but it is at the same time partially ineffective), at its own initiative, to a specific part of the maintenance claim, whenever the complete enforcement would have an impact on a part of the debtor assets which is not attachable according to the law of the Member State of enforcement.

In order to obtain the recognition and the enforcement of a decision given in another Member State, a party shall only produce a copy of the decision which satisfies the conditions necessary to establish its authenticity, while, considering that no translation shall be required by the competent authorities of the Member State of enforcement, an extract established by the competent authority using the standard form in Annex I to the Regulation, will fit. No legalisation or other similar formality shall be required in respect of such documents (see art. 31)
. Moreover, an applicant who in the Member State of origin has benefited from complete or partial legal aid or exemption from costs or expenses shall be entitled, in the procedure for enforcement, to benefit from the most favourable legal aid or the most extensive exemption from costs or expenses provided for by the law of the Member State of enforcement
. Finally, no security, bond or deposit, however described, shall be required of a party who in a Member State applies for enforcement of a decision given in another Member State on the ground that he/she is not domiciled or resident in the State in which enforcement is sought (see art. 30)
.

The cases in which the debtor shall ask for the partial or total refusal or suspension of the enforcement of the decision of the court of origin are those set forth in art. 33, i.e.: (i) when the debtor asserts new circumstances or circumstances which were unknown to the court of origin when the decision was given; (ii) when the debtor has applied for the review of the decision of the court of origin in accordance with art. 24 and no new decision has yet been given; (iii) when the debtor has already satisfied his/her debt; (iv) when the claim is totally or partially extinguished by the effect of prescription or the limitation of actions; (v) when the decision of the court of origin is irreconcilable with a decision given in the Member State of enforcement or which fulfils the conditions necessary for its recognition in the Member State of enforcement. Differently from Regulation (EC) 44/2001, the possibility to deny the enforcement due to a contrast with the ordre public  (which – as underlined – still remains as a limit to the operation of the conflict of law rules), nor due to a violation of the exclusive competence of a jurisdictional authority (which, in the Proposal we are examining, is provided only in relation to the prorogation of jurisdiction, ex art. 4 para. 1), while it is of utter importance, with regard to maintenance claim, the provision contained in art. 33, lett. a) and mentioned sub (i): considering that maintenance obligations are usually of a periodic nature, it is necessary that the credit shall be re-determined in accordance to the events which occur to the debtor/creditor relationship. Thus the debtor shall have the right to assert new circumstances (for example changes in his/her economic conditions) or circumstances which were unknown to the court of origin (for example errors regarding the juridical status of the child) and thus to have the enforcement suspended, then requesting to the court of origin the eventual modification of the decision previously given, through a new decision given rebus sic stantibus
.

Among the most interesting news introduced by the future EC instrument, the two measures of enforcement and the ranking of maintenance claims, in Chapter VI, shall be recalled. In order to provide an effective protection of the “weak” party of the relationship (though still in the presence of guarantees in favour of the debtor, such as the possibility, in some cases, to claim for the review of the decision, or the indication of some reasons that shall prevent the enforcement), it is stressed that maintenance claims shall be paid in preference to all the other debts of a debtor including the debts arising from expenses on the enforcement of maintenance decisions: this means that maintenance claims are to be considered as a primary need of the creditor and it is therefore necessary to have them satisfied as rapidly as possible.

As for the two measures of enforcement in articles 34 and 35, it is possible to foresee that they will be of major importance in the future Regulation, due to their practical function. The first measure is the order for monthly direct payment, similar to some instruments already set forth by the legislations of some Member States
. The Commission, in its Comment to the Proposal, refers to the “justice of proximity”, recalling the possibility given to the creditor to start a proceedings before the court of origin in order to obtain a decision which is directly enforceable in other Member States, according to the provisions contained in Chapter V of the Proposal. The subject of such decision will be an order for monthly direct payment, to be addressed to the debtor’s employer or to the bank in which the debtor has a bank account; such order shall be given only in case the decision has been served to the debtor by one of the methods referred to in art. 22. The application and the order shall be in conformity with the standard form set out in Annex III to the Proposal; then, the court of origin shall notify the order, by postal services attested by an acknowledgement of receipt either to the debtor’s employer or to a bank in which the debtor has a bank account and, at the latest, five days later, to the debtor (attaching the decision of the court of origin and the information note in conformity with the standard form set out in Annex III a to the Proposal). The addressee of the order shall proceed with the first direct payment, as from such a receipt, but, if he/she is absolutely unable to proceed with the direct payment, he/she shall inform the court of origin
 at the latest within 30 days following the acknowledgement of receipt or the last direct payment. The debtor, on the other hand, is required to inform the creditor and the court of origin71 of any changes of employer or bank account; he/she shall, in any case, as set out in the information note in Annex III a to the Proposal, ask for the review of the decision in conformity to the provisions contained in art. 24 (violation of the right of defence) or request the suspension of the enforcement in the cases set forth in art. 33.

The second measure, introduced by Chapter VI in order to ensure the effectiveness of the enforcement, is the order for temporary freezing of a bank account: through such measure, the creditor may ask the court seized as to the substance to deliver an order for temporary freezing of a bank account to be addressed to the bank in which the debtor has an account in order to avoid that the debtor dissimulate his/her economic conditions, thus making the decision ineffective. Once requested, the court shall give a decision within 8 days from the creditor’s application
, inaudita altera parte, giving the order whenever it considers that the request of the creditor is not manifestly unfounded and there is a serious risk of non execution from the debtor
; in case of acceptance of the creditor’s request, the order for temporary freezing of a bank account shall be notified by the court, by postal service attested by an acknowledgement of receipt, to the bank in which the debtor has his/her account, thus prohibiting as from the date of such receipt, any movement on the bank account which would render impossible the payment by its holder of the amount determined by the order itself. Once obtained such result, the same court shall notify 
 the creditor and – most of all – the debtor of such decision, by postal service attested by an acknowledgement of receipt; thus the debtor shall have the chance to ask the court to set aside the order for temporary freezing of his/her bank account and the court shall give its decision within 8 days. The court may either reject or accept the request and, in the latter case, may require, if necessary, that the debtor shall constitute a security. The order given shall cease to produce its effects in case such time-limit is not followed, as well as in case the court so decides and in case a decision is given on the substance, in coherence with the nature of the order itself
. Once a decision is given on the substance, the order for temporary freezing of a bank account may also be replaced by an order for monthly direct payment, if the creditor so requests, in accordance with art. 34. 

The EESC, in its opinion on the Proposal, expressed its denial to the possibility that the order for temporary freezing of a bank account may regard the entire account. Such assembly, in fact, underlines that the order should be limited to the amount concerned by the maintenance claim: otherwise «the owner of the account will be deprived of the means necessary to his/her own living for an undetermined period, i.e. until the court does not give its decision on the substance, which is manifestly not proportioned with regard to the scope of the measure itself»
.

Finally, the provisions of the Proposal regarding the enforceability of the decisions may also apply to authentic instruments and agreements
, if enforceable in a Member State. To this end, the competent authority of the Member State in which an authentic instrument or an agreement between the parties is enforceable, shall issue, at the request of any interested party, an extract of the act using the standard form set out in Annex II to the Proposal. In case the creditor who wishes for making use of provisions of articles 34 and 35, he/she may seize the court for the place where he/she is habitually resident. 

5.
Measures of international cooperation.

The choice, made by the Proposal of Regulation, to adopt some measures expressly aimed at the cooperation among central authorities of different Member States, in order to pursue the recovery of maintenance, continue on the same path started by the New York Convention of 1956
. The second intervention aimed at favouring, in relation to this very subject, the cooperation among different States was the Rome Convention of 6 November 1990, concluded by Member States of the EEC, but never entered into force
.

With the birth and the progressive growth of the European judicial area, the solutions reached by the mentioned Conventions have of course been reviewed, in the light of the opportunities now offered by such system, which is characterised by the integration and the mutual trust among Member States, which are evidently stronger than those of any other international community. More over nowadays EU States may favour of the advantages offered by the instruments set out by the European Judicial Network in civil and commercial matters
, thanks to which it will be possible for them to easily exchange communications and information regarding each Member State’s legislation and the national procedures in the field. Upon these premises, Regulation (EC) 2201/2003 had already introduced Chapter IV, dedicated to the “Cooperation between central authorities in matters of parental responsibility”.

The Proposal of Regulation on matters regarding maintenance obligations dedicates to the “cooperation” matter the entire Chapter VIII. According to such provisions, each Member State shall designate one or more central authorities to assist with the application of the Regulation and shall specify the geographical or functional jurisdiction of each; where a Member State has designated more than one central authority, communications shall normally be sent to the relevant central authority with jurisdiction. The list with the names, addresses, means of communication for the central authorities and languages of communication shall be communicated to the Commission by each Member State within 6 months following the entry into force of the Regulation itself; each Member State shall also communicate to the Commission any change to this information, so that the Commission shall make these information publicly available.

Central authorities are not only aimed at favouring the exchange of information regarding the rules and the procedures set out by each Member State, but they are also to cooperate within a specific case, collecting and exchanging data regarding the claimant and the defendant (according to the provisions to be explained infra), providing assistance for the creditors involved in the proceedings before a national court and facilitating agreements between debtors and creditors, through mediation. More over, the creditor who is habitually resident in a Member State may ask to be represented by the central authority of the Member State on the territory of which the court seized in a matter relating to maintenance is located or by the central authority of the Member State of enforcement (see art. 41). Such request may imply that the creditor shall contribute to the costs of representation in accordance with art. 41, unless in the Member State in which he/she is habitually resident, he/she fulfils the conditions to benefit from legal aid; the assistance provided by the central authorities, public authorities or other bodies in accordance with art. 41 or by the person they have designated shall be free of charge 

As far as it concerns the working method of the central authorities, it is necessary to underline that first of all their intervention shall occur upon application from a creditor who proceeds directly or through the central authority of the Member State on whose territory he/she is habitually resident; such request of assistance shall be accompanied by all available information relevant for its execution. The creditor may also lodge an application with the court for the place where he/she is habitually resident, which shall take all necessary steps to ensure the transmission and execution of the request, in cooperation with the central authority of its Member State. In order to facilitate the application of the Regulation, central authorities shall meet regularly (for example in order to discuss about the practical problems they met in relation to the application of the present Regulation), according to the instruments provided by the European Judicial Network in civil and commercial matters
.

With regard to the access and transmission of information among the central authorities, considering that sensitive data are involved, it is important to stress that they shall guarantee the full protection of natural persons, in conformity with the provisions of Directive 95/46/CE of the European Parliament and of the Council of 24 October 1995
. Considering that the information to which central authorities may have access are aimed at facilitating the recovery of maintenance claims, they specifically regard: (i) the location of the debtor; (ii) the evaluation of the debtor’s assets and, in particular, the nature of his/her income; (iii) the identification of the debtor’s employer; (iv) the identification of the bank accounts of the debtor. The Proposal specifies that the mentioned information shall include at least the information held by the administrations and authorities which are responsible in the Member State for the following areas: taxes and duties; social security (including the social security contribution of employers); population registers; land registers; registration of the motor vehicles; central banks. Member States shall not in any case create new records to such end, but only ensure the possibility to access to the existing ones.  

The desire to ensure maximum protection of personal data is the reason why the information transmitted in accordance with the present Regulation may be only used by the court seized for the maintenance claim, and only to facilitate the recovery of maintenance claims; those information shall be erased by those authorities as soon as they have made use of them and, in any case, a court shall not store information communicated for a longer period than the one necessary to facilitate the recovery of maintenance claim; this period shall not exceed one year.

The procedure consists of 3 phases. First of all, the creditor may seize the central authority of the Member State in which he/she is habitually resident through the court for the place where he/she is habitually resident; such court shall send the application of the creditor if it considers that such request is consistent with the conditions laid down in the Proposal. Secondly, the requesting central authority shall submit to the requested central authority the application for the transmission of information using the standard form in Annex V to the Proposal, as well as any other supplementary document to be able to achieve either of the objectives referred to in art. 41. Only an application to obtain information referred to in art. 44 (1) (a) may be introduced at any time, while an application to obtain the information referred to in art. 44 (1) (b), (c) or (d) may be introduced when the creditor is able to produce an extract of a decision pursuant to art. 28 or an extract of an act pursuant to art. 38 (a). Finally, information shall be communicated by the requested authorities to the requesting authorities; if the requested authority is not able to provide such information, it shall inform without delay the requesting authority, by specifying the grounds for its impossibility. At the same time, the requested central authority shall notify the debtor of the information which has been transmitted and the manners in which such information was obtained, of the identity of the addressees of such information, of the conditions under which such information may be utilized in accordance with the Proposal, of the rights and remedies of the debtor in accordance with national law implemented in application of the Directive 95/46/CE, of the contact details of the supervisory authority set up in application of the Directive 95/46/CE. This, unless the central authority has indicated in the application for the transmission of information that such notification of the debtor shall prejudice the effective recovery of a maintenance claim; in such case, the requested central authority shall postpone the notification of the debtor for a period which cannot exceed 60 days. 

6.
The coordination with the other instruments regarding the very matter 

As far as it concerns the status quo with regard to jurisdiction, applicable law, recognition and enforcement in matters relating to maintenance obligations within the EC, it is important to underline that, up to today, Regulation (EC) 44/2001 and Regulation (EC) 805/2004 shall apply. Those are the instruments which, according to the provision contained in art. 48, para. 1 of the Proposal, are going to be replaced by the Regulation itself, each for the part of respective competence. More over, considering the harmonization of the rules regarding the service of documents, as per art. 22 of the Proposal of Regulation, the applicability of art. 19 of Regulation (EC) 1348/2000, on the service in the Member States of judicial and extrajudicial documents in civil or commercial matters
, to maintenance obligations shall be excluded, while the applicability of the other provisions of the remaining part of the mentioned Regulation (EC) 1348/2000 as well as of the entire Regulation (EC) 1206/2001, on cooperation between the courts of the Member States in taking of evidence in civil or commercial matters
, shall not be affected.

The provision set forth by art. 49 of the Proposal is of major importance with regard to the relations with conventions and treaties which concern matters governed by this Regulation and to which Member States are parties: such instruments superimposed one upon the others and created severe problems of coordination. Differently from the compatibility clause contained in art. 71 of Regulation (EC) 44/2001, the present Regulation shall take precedent over the conventions and treaties regarding matters governed by the Regulation itself, to which Member States are parties
. It is important to underline that, considering the non total superimposability of the different instruments on matters relating to maintenance obligations, only a partial substitution shall take place; thus, international conventions and treaties (see, for example, the Hague Convention) may be applied and integrate the Regulation, for the part in which the Regulation itself does not provide anything.
.
� On the approval stages of the Regulation, based on artt. 61 lett. C) and 65 of the EC Treaty, the reference is to art. 67, par. 5, second dash of the Treaty (while «relating to family law»), following which the Council acts by a qualified majority after obtaining the opinion of the European Parliament (art. 67 EC Treaty has been modified by the Nice Traty on 26 February 2001, entered into force on 1 February 2003, which submitted the measures provided by art. 65, except for family law matters, to art. 251 procedure). However, the Commission underlines that this interpretation doesn’t take into account the hybrid nature of the institution «having family law roots, but pecuniary accomplishment, as every credit (Commission commentary on the articles of the proposal for a Council Regulation, see note 22). This position would be supported by the fact that, till today, the Community adopted laws relating to maintenance obligations (even if not in a direct way, as the on-going Regulation would do) including them in judicial civil cooperation, never considering family law involved. So did Reg. 44/2001 that expressly excludes family law, as well as it rules maintenance obligations’ jurisdiction, family law from its scope of application, while Reg. 805/2004, even if applicable if the uncontested claim is a maintenance obligation, has been adopted following art. 251 CE procedure. On the contrary, 2201/2003 Regulation, involving a fundamental part of family law while ruling marriage dissolution and parental responsibility matters, excludes maintenance obligations from its scope of application(see premise n. 11 and art. 1 par. 3 lett. e)). Even if a maintenance obligation Regulation would be much more linked to family law than Reg. 44/2001 or Reg. 805/2004, on the other side the Commission’s point of view, following which the Council should act by a qualified majority after obtaining the opinion of the European Parliament in order to apply art. 251 procedure (ex. Art. 67, par. 2, 2 dash), can’t be supported. This tendency, however is the object of a specific communication to the Council, that is contemporary to the Proposal and where the passage to art. 251 procedure is asked (COM (2005) 648 def., 15 December 2005). At least, remember that with a Parliament resolution of 13 December 2007, resolution that has been adopted in the consultation procedure ex art. 67, par. 2, 2 dash of the EC Treaty, the Parliament presented many amendments to the Commission Proposal of 2005. Precisely, asking again for art. 251 procedure.





� It’ s an instrument collecting all judicial cooperation in civil matters’ rules. On the European judicial area, see Carbone, Giurisdizione ed efficacia delle decisioni in materia civile e commerciale nello spazio giudiziario europeo: dalla convenzione di Bruxelles al regolamento (CE) n. 44/2001, in Carbone - Frigo - Fumagalli, Diritto processuale civile e commerciale comunitario, Milano, 2004, p. 3 ss.; Carbone, Lo spazio giudiziario..., cit., p. 3 ss.. In particolare sui regolamenti 44/2001, 1346/2000 e 2201/2003: Baratta, Il regolamento comunitario sul diritto internazionale privato della famiglia, in Picone (cur.), Diritto internazionale privato e diritto comunitario, Padova, 2004, p. 163 ss.; Biagioni, Il nuovo regolamento comunitario sulla giurisdizione e sull’efficacia delle decisioni in materia matrimoniale e di responsabilità dei genitori, in Riv. dir. int., 2004, p. 991; Baruffi, Osservazioni sul regolamento Bruxelles II-bis, in Bariatti (cur.), La famiglia nel diritto..., cit., p. 175 ss.; Carbone - Queirolo, La competenza giurisdizionale e la circolazione delle decisioni in materia civile nell’ambito dello spazio giudiziario europeo (estratto da Il diritto privato dell’Unione Europea, vol. XXVI - tomo II), Torino, 2006; Queirolo, Le procedure d’insolvenza nella disciplina comunitaria, Torino, 2007. In merito all’intervento del regolamento 805/2004 si veda invece Bastianon, Brevi note sul regolamento (CE) n. 805/2004..., cit., p. 473 ss.; Carbone, Lo spazio giudiziario..., cit., p. 287 ss.; Fumagalli, Il titolo esecutivo europeo..., cit., p. 23 ss.. Più specificamente dedicato alla proposta di regolamento comunitario in materia di alimenti è Viarengo, Le obbligazioni alimentari nel diritto internazionale privato comunitario, in Bariatti (cur.), La famiglia nel diritto internazionale privato comunitario, Milano, 2007, p. 264.





� COM(2005)649 def., of 15 December 2005. The Commission justified the decision of using a EU Regulation on the basis of the subsidiarity and proportionality principles ex art. 5 of the Treaty: since the objectives of the action to be taken cannot be sufficiently achieved by the Member States and can therefore be better achieved at Community level, the Community may adopt measures in accordance with the principle of subsidiarity as set out in Article 5 of the Treaty. In accordance with the principle of proportionality as set out in that Article this Regulation does not go beyond what is necessary to achieve those objectives (premise n. 25).





� See premise n. 9. In the abovementioned Parliament resolution of 13 December 2007, he suggested thechange of art. 1, par. 1, extending the range of the considered maintenance relationships; the amended text is « The scope of the Regulation should cover all maintenance obligations arising from family relationships or from relations which have comparable effects, in order to guarantee an equal treatment of maintenance creditors».





� Hague Convention, 24 October 1954, on the law applicable to maintenance obligations towards minor children, and Hague Convention, 14 April 1958, on recognition and enforcement of maintenance decisions towards minor children. For the full text, see Recueil des conventions de la Haye , La Haye, 1973, p. 32 e 36 or Pocar e a. (fond. Giuliano), Codice delle convenzioni di diritto int. priv. e proc., Milano, 1999, p. 125 e 127.





� See that, depending on 1977 Hague Conventions on the law applicable to maintenance obligations and on recognition and enforcement of maintenance decisions towards minor children, in relation to such relationships it was anyhow possible to make reserves. The 1973 Hague Conventions can be found in Recueil des conventions..., cit., p. 202 e 218 or also Pocar e a. (fond. Giuliano), Codice..., cit., p. 138 e 144.





� COM(2004)254 def. Of 15 April 2004. The results of the consultation can be found on the web site of the Judicial Network in civil and commercial matters, created by Council decision 2001/470/EC of 28 May 2001 (in G.U.C.E., 27 June 2001, L174/25), at � HYPERLINK "http://ec.europa.eu/civiljustice/maintenance_claim/maintenance_claim_ec_answers.doc" ��http://ec.europa.eu/civiljustice/maintenance_claim/maintenance_claim_ec_answers.doc�.





� «[…] without seeking to impose either a broad or a restrictive vision of the concept of the family», so the abovementioned Communication from the Commission to the Council and the European Parliament, 12 may 2006.





� In G.U.C.E., 30 June 2000, L 160/1





� So called “Bruxelles II-bis” Regulation, in G.U.U.E., 23 December 2003, L 338/1.





� In G.U.U.E., 30 April 2004, L 143/15.





� The first term should mean «all the authorities in the Member States with jurisdiction in matters relating to maintenance obligations» while the second one «the judge or an official having powers equivalent to those of a judge in matters relating to maintenance obligations» (art. 2, n. 1-2).





� They wanted to include in the scope of application of those provisions all those States were the administrative authority intervenes, that is what would have happened if the terms court or tribunal had been used. So, every term related to judiciary activity should be interpreted in an extensive way. (ex. “writ of summons” or “res iudicata”).





� See the judgement of the Court of Justice, 20 March 1997, case C-295/95, Jackie Farrell c. James Long, in Raccolta, 1997, I, p. 1683, passim.





� In Italian law, maintenance obligations in family matters, includine the spouses ones, are called “alimenti” (Art. 433 ss. c.c.), while the divorce act (l. 898/1970, Art. 5) relates only to those obligations arising after the end of the marriage, calling them “assegni”.





� See the judgements of the Court of Justice 20 March 1997, cause C-295/95, Jackie Farrell c. James Long, cit.; 6 March 1980, case 120/79, Luise de Cavel c. Jacques de Cavel, in Raccolta, 1980, p. 731, passim; 27 February 1997, case C-220/95, Antonius van den Boogaard c. Paula Laumen, in Raccolta, 1997, I, p. 1176, point 22.





� Schlosser, Relazione sulla convenzione di adesione del Regno di Danimarca, dell’Irlanda e del Regno Unito di Gran Bretagna e Irlanda del Nord alla convenzione concernente la competenza giurisdizionale e l’esecuzione delle decisioni in materia civile e commerciale, nonché al protocollo relativo alla sua interpretazione da parte della Corte di Giustizia, in G.U.C.E., 5 March 1979, C 59/101 ss.





� Concerning contractual maintenance obligations, also respect family members – but relating to which there are no law duties – The Rome Convention on the law applicable to contractual obligations, entered into force on 1st April 1991, should apply (consolidated version in G.U.U.E., 30 December 2005, C 334/1). The Giuliano-Lagarde report (in G.U.C.E., 31 October 1980, C 282/1) clarifies that credits ex art. 1 of the 1973 Hague Convention, on the law applicable to maintenance obligations, are excluded from its scope of application.





� First instance Tribunal, 21 April 2004, case T-172/01, M. c. Court of Justice, in Raccolta, 2004, II, p. 1075, points 70-71, qualified the maintenance agreement between the ex-spouses with an autonomous notion, pointing the law applicable to such an agreement out. With the abovementioned 13 December 2007 resolution, the European Parliament approved an amendment introducing in the text of Art. 2 a specific definition of “maintenance obligation”, as the «duty laid down by law – including in cases where the extent of the obligation and means of complying with it are established by a judicial decision or contract – to provide any form of maintenance or at least means of subsistence in respect of a person currently or previously linked to the debtor by a family relationship. Such obligations shall be construed in the widest possible sense as covering, in particular, all orders, decisions or judgments of a competent court relating to periodic payments, payments of lump sums, transfer of ownership in property and property adjustment, fixed on the basis of the parties" respective needs and resources and being in the nature of maintenance» (amendment n. 17).





� On Denmark, Ireland and United Kingdom position, see Art. 69 of the EC Treaty. However also with the entry into force on 1 January 2009 of the Lisbon Treaty of 13 December 2007 ( in G.U.U.E., 17 December 2007, C 306/1, spec. C 306/165 ss.), it is said that those States won’t participate to the judicial cooperation in civil matters at the same level than the other Member States. While Ireland and United Kingdom will continue to choose time by time if accessing or not to the EU Instruments in those matters, Denmark excluded her participation to those EU policies also in the new Treaty.





� By six months from the entry into force, they must inform the Commission, who will make this information publicly available: i) the methods of service which are applicable, among those included in art. 22 par. 1; ii) central authorities to assist with the application of this Regulation; iii) the possible dispense to the translation of the supplementary documents given to the central authority following the information’s request.





� With the communication from the Commission to the Council and the European Parliament, of the 12 may 2006 (COM(2006)206 def.), the Commission gives a concise comment to the articles of the Proposal, through which she justifies her choices to the EU institutions that own the legislative power.





� In the 1968 Brussels Convention and in 44/2001 Regulation, the habitual residence criteria was an exception: it was applied only to maintenance obligations, in favour of the insured and of the consumer.. Remind that, before family law reformations, in many European countries the wife domicile followed the husband one: the 1968 Brussels Convention introduced the habitual residence criteria in order to allow the wife not to suit her husband to his domicile’s judge. However, as we saw in par. 1, the criteria is the same also in both Hague Conventions on the enforcement and execution of the decisions relating to maintenance obligations.





� Premise n. 11 of 2201/2003 Regulation provides that the courts having jurisdiction under this Regulation will generally have jurisdiction to rule on maintenance obligations by application of Article 5(2) of Council Regulation No 44/2001 (this renvoi will be ineffective after the Regulation on maintenance obligation will come into force, by virtue of the substitution introduced by Art. 48, par. 1).





� Green Paper, cit., p. 13 «by way of example, judgments giving one of the parents custody of the child commonly award maintenance against the other parent, and the simplest solution is clearly to confer jurisdiction over the two questions to the authorities of the same State».





� Advice of the 20 April 2006, in G.U.U.E., 8 August 2006, C 185/35.





� Through substantial interpretations, the Court included in the “same cause” term,  claims where the petitum was formally different (but, following the Court reasoning it could be assimilated, while concernining different aspects of the same contractual relationship: see Court of Justice, judgement 8 December 1988, case 111/86, Gubisch Maschinenfabrik c. Palumbo, in Raccolta, 1987, p. 4871, spec. points 16-17), the petitum and the causa petendi ( see Court of Justice, judgement 6 december 1994, case C-406/92, “Tatry” c. “Maciej Rataj”, in Raccolta, 1994, I, p. 5460 ss., spec. points 39-45), or, even the personae were not formally the same (where different judicial subjects, in different proceedings carry «identical and inseparable» interests, so that they will be considered as one part for lis pendens: see Court of Justice, judgement 19 May 1998, case C-351/96, Drouot assurance SA c. Consolidates metallurgical industries, in Raccolta, 1998, I, p. 3075 ss.).





� The proposal for a Council Regulation substitutes the reference to related “proceedings” in the 44/2001 Reg. with the reference to related “actions”.





� The case of contrasting decisions is one of the opposition reasons to recognition and enforcement of judgements set up in 44/2001 Reg. (Artt 34 n. 4 e 45 par. 1) and introduced also in the Proposal (Art. 33 lett. e) as denial or suspension of enforcement cases.





� Court of Justice, decision 21 May 1980, case 125/79, Denilauler c. Couchet Frères, in Raccolta, p. 1570, points 15-16 («the courts of the place where the assets subject to the measures sought are located, are those best able to assess the circumstances which may lead to the grant or refusal of the measures sought»); Court of justice, decision 17 November 1998, case C-391/95, Van Uden Marittime BV c. Kommanditgesellschaft in Firma Deco-Line, in Raccolta, I, p. 7091 («the granting of provisional or protective measures on the basis of Article 24 is conditional on, inter alia, the existence of a real connecting link between the subject-matter of the measures sought and the territorial jurisdiction of the Contracting State of the court before which those measures are sought»). In both cases the reference is to Art. 24 of the 1968 Brussels Convention.





� The European Parliament, with the abovementioned December 2007 resolution, proposed to change the text by introducing an integral renvoi to Reg. 44/2001 in relation to lis pendens, related actions and provisional measures.





� See note 32.





� At the present time there’s a Proposal for a Council and European Parliament Regulation, introduced by the Commission the same day she introduced the maintenance obligations one (15 December 2005), COM(2005)650 def., Proposal that has been amended by the European Parliament on 29 November 2007 (TA/2007/560) with the agreement of the Council on 6 December 2007 (Pres/2007/275).





� Art. 1, par. 2, lett. b) of the Proposal introduced in the previous note: « [This Regulation shall not extend to] contractual obligations relating to a family relationship or a relationship which, in accordance with the law applicable to it, has similar effects, including maintenance obligations».





� In G.U.U.E., 31 July 2007, L 199/40.





� Art. 1, par. 2, lett. a). The provision is mostly the same as the “Rome I” one, as quoted in note 34.





� See premise n. 13.





� Art. 17, par. 1 «The law applicable […] shall determine in particular […]». See Art. 10 of the 1973 Hague Convention on the law applicable to maintenance obligations: «La loi applicable à l’obligation alimentaire détermine notamment: [...]».





� «to avoid certain difficulties of application at the enforcement stage» specifies the Commission comment.





� In the Green Paper it is underlined that this meets to a «national solidarity policy», the help offered by public entities, however, «It is costly, and the sums paid to maintenance creditors should not be left to be borne definitely by States where the debtor has the means to settle the debt» (p.11).





� Court of Justice, judgement 14 November 2002, case C-271/00, Gemeente Steenbergen c. Luc Baten, in Raccolta, 2002, I, p. 10489 ss., spec. points 21 ss.





� Court of Justice, judgement 15 January 2004, case C-433/01, Freistaat Bayern c. Jan Blijdenstein, in Raccolta, 2004, I, p. 981, passim: «Article 5(2) of the Convention must be interpreted as meaning that it cannot be relied on by a public body which seeks, in an action for recovery, reimbursement of sums paid under public law by way of an education grant to a maintenance creditor, to whose rights it is subrogated against the maintenance debtor», because «rules of jurisdiction which derogate from this general principle cannot give rise to an interpretation going beyond the cases expressly envisaged by the Convention»; the waiver to the general forum ex art. 5 n. 2 is provided, especially in relation to maintenance obligations, in order to protect the weak party of the relationship (see decision of the Court of Justice, 20 March 1997, case C-295/95, Jackie Farrell c. James Long, cit.); «However, a public body which brings an action for recovery against a maintenance debtor is not in an inferior position with regard to the latter. Moreover, the maintenance creditor, whose maintenance has been covered by the payments of the public body, is no longer in a precarious financial position». The decision deepens what expressed in the judgement quoted in the previous note.





� «The law of the country of the habitual residence of the maintenance creditor should remain predominant […]».





� The Commission underlines that «lex fori often allows, in this specific area, to resolve disputes in a simpler, faster and less expensive manner» (premise n. 14).





� In the abovementioned Communication of the Commission to the Council an to the European Parliament of 12 May 2006, the Commission explains the choice by virtue of the following remark: if the creditor brings an action in the country of the debtor’s habitual residence, it could be, for instance, that the creditor, on linguistic grounds or for considerations of cost, might prefer the requested authority to apply its own internal law.





� «The point is not, therefore, to choose the applicable law in advance for future disputes but to agree that the requested authority should apply its own law»; see the comment of the Commission to Art. 14 (Communication of the Commission to the Council an to the European Parliament, p. 4).





� On the complex problem of the relevance of the time aspect on parties’ autonomy criteria, that it doesn’t seem to have been considered by the Commission, legal literature, is wondering if, considering that most of the times it’s regarding duration relationships, the choice of the parties should bring to a crystallization of the obligatory relationship’s rules, even referring to a possible future review of the credit. Moreover, with the process of time also the connection with the nominated judicial system often changes (for example, if the parties choose the habitual common residence but, later, the creditor moves his residence in another Member State).





� That means «an adult who, by reason of an impairment or insufficiency of his or her personal faculties, is not in a position to protect his or her interests» (Art. 14, lett. b).





� The reference is, first of all, to maintenance obligations between persons related collaterally or by affinity, that is the object of art. 7 of 1973 Hague Convention, but we should think also to the relation between descendants’ maintenance obligations with regard to their ascendants, or maintenance after the dissolution of marriage (see premise n. 17).





� See note n. 48.





� The Economic and Social European Committee motion has been approved in the Parliament amendment of 13 December 2007.





� In the report that has been done by request of the Commission ( see the Commission website � HYPERLINK "http://ec.europa.eu/justice_home/doc_centre/civil/studies/doc/study_maintenance_claims_fr.pdf" ��http://ec.europa.eu/justice_home/doc_centre/civil/studies/doc/study_maintenance_claims_fr.pdf�) it’s said that the public policy limit could cause damages because it’s too vague, however the States give a restrictive interpretation of it, that reduces the possibility of disputes set up by the debtor. It should be a “faux problème”, not a “obstacle reel”, while it is applied only in a few range of decisions (report cit., volume I, chapter V, sec. 2, lett. E).





� See artt. 16 (applicable law) and 65 (recognition of foreign judgements) of Italian law n. 218/1995.





� See art. 16 of the 1980 Rome Convention.





� The adjective “manifest” is also quoted in the 1980 Rome Convention, art. 16, while it’s not been introduced in the Italian private international law act (art. 16). That’s because the Italian legislator didn’t want to be repetitive, while considering the adjective already working.





� See premise n. 18.





� In the amendment of Art. 20 proposed by the European Parliament the limit has been suppressed with reference to EU Member States.





� See 1973 Hague Convention, Art. 11, par. 2.


� See Draft programme of measures for implementation of the principle of mutual recognition of decisions in civil and commercial matters”, published in the Official Journal for the European Community of January 15th 2001, C 12/1.


� To this end, see Chapter III of Regulation (EC) 805/2004.


� See the mentioned Commission Comment, art. 25.


�The methods of notification entirely resemble those contained in art. 13, par. 1, of Regulation (EC) 805/2004.


� The word “difensore” (i.e. “counsel”) contained in the Italian version is evidently a misprinting, considering that both the English and the French version of COM(2005) 649 final, art. 23, par. 1, use the wording defendant/défendeur and not defender/défenseur).


� See, for example, art. 20 par. 1 of Regulation (EC) 805/2004.


� Such as it is stated in art. 45, para. 2, of Regulation (EC)  44/2001.


� See art. 56 of Regulation (EC) 44/2001.


� See art. 29 of the Proposal, similar to art. 50 of Regulation (EC) 44/2001, as well as to art. 15 of the Hague Convention of 1973 on the recognition and enforcement of decisions regarding maintenance claims. It is important to underline that the necessity to recall, to such end, to the law of the Member State in which enforcement is sought, is an element which is different in the Hague Convention of 1973 respect to the precedent Convention of 1958 and it is due to the compromise found between those that, during the travaux préparatoires, supported the need to re-analyse the economic conditions of the party during the recognition and enforcement phases, and those who were favourable to an unconditioned admission of such party to legal aid.


� Such as it is stated in art. 51 of Regulation (EC) 44/2001.


� The review of the decision in presence of new circumstances (different from the automatic modification which is provided for in many Member States) is admitted in all EU Countries, as shown by the information regarding the different national procedures contained in � HYPERLINK "http://ec.europa.eu/civiljustice/maintenance_claim/maintenance_claim_gen_it.htm" ��http://ec.europa.eu/civiljustice/maintenance_claim/maintenance_claim_gen_it.htm�. with regard to Italy, for example, see art. 440 of the Italian Civil Code.


� In � HYPERLINK "http://ec.europa.eu/justice_home/doc_centre/civil/studies/doc/study_maintenance_claims_fr.pdf" ��http://ec.europa.eu/justice_home/doc_centre/civil/studies/doc/study_maintenance_claims_fr.pdf�), detailed information regarding all national procedures and juridical instruments in order to satisfy maintenance claims, are available.


� The specification that such judicial authority is the court of origin, though pleonastic, has been omitted in the Italian version, while it is present in the other versions. 


� The application and the order for temporary freezing of a bank account shall be in conformity with the standard form set out in Annex IV to the Proposal.


� With regard to the provisional remedies set forth by national legislation, it is nevertheless necessary to prove the existence of the periculum in mora, while the provision appears more elastic with regard to the necessity of the fumus boni iuris, which is substituted by the wider notion of  “non manifest unfoundness” of the request.


� The verb “preavvisare” (i.e. give prior notice), contained in art. 35, para. 4, represent a contradiction, considering the procedure of the adoption of such order and the reason why the order itself given


� The decision withdrawing the order shall be notified to the bank by postal service attested by an acknowledgement of receipt.


� Once again the European Parliament followed the suggestion of the EESC.


� This is not a news introduced by the Proposal. Since the Brussels Convention of 1968 (Title IV), almost all the EC instruments intervened in order to provide a regulation for the circulation of decision within the European judicial area contained specific provisions to this very end: see, for example, Chapter IV of Regulation (EC) 44/2001; Chapter III, section 5, of Regulation (EC) 2201/2003; Chapter V of Regulation 805/2004.


� New York Convention on the recovery abroad of maintenance of 1956, set out in Riv. dir. int., 1959, p. 517, or in Pocar (and others) (fond. Giuliano), Codice..., Milan, 1999, p. 120.


� The text is contained in the Italian Legge that ratifies it (Legge 23 dicembre 1992 n. 524, contained in the ordinary supplement to the Gazz. Uff. n. 3 of 5 January 1993 as well as in Pocar (and others) (fond. Giuliano), Codice..., p. 148. On the Convention, see also La China, Una recente convenzione internazionale per il recupero di crediti alimentari (semplificazione o complicazione di procedure?), in Rivista di diritto proc., 1994, p. 113 ss., where the Author showed its skepticalness with regard to the effective possibilities offered by such instrument. 


� Council Decision 2001/470/CE.


� Council Decision 2001/470/CE, Title II.


� See O.J. C of 23 November 1995, L 281/31.


� See O.J. C of 30 June 2001, L 160/37. Art. 19 introduces some provisions with regard to the case of the non appearance of the defendant.


� See O.J. C of 27 June 2001, L 174/1.


� Also Regulation (EC) 1346/2000 on insolvency proceedings (see art. 44) and Regulation (EC) 2201/2003 (see Chapter V) had adopted a similar position.


� See, for example, art. 22 of the Hague Convention of 1973 on the recognition and enforcement of decisions regarding maintenance claims, which provides that Contracting States, under whose law the transfer of funds is restricted, shall accord the highest priority to the transfer of funds payable as maintenance or to cover costs and expenses in respect to any claim under such Convention.
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