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D4.2 Analysis report on the system of circulation of decisions (with specific regard to the payment of maintenance obligations) within the European judicial area
Summary: 1. From the 1997 Treaty of Amsterdam to the 2004 Hague Programme: the project of abolishing exequatur in the European Union. – 2. The transformation of 1968 Brussels Convention into the EC Regulation No. 44/2001: the first step towards the abolition of exequatur. – 3. Council Regulation (EC) No. 2201/2003 and the abolition of exequatur with regard to (some) judicial decisions. – 4. A pilot for the abolition of exequatur: Regulation (EC) No. 805/2004 of the European Parliament and of the Council, creating a European Enforcement Order. – 5. Harmonisation of national procedural rules begins to be pursued together with abolition of exequatur: Regulation (EC) No. 1896/2006 creating a European order for payment procedure. – 6. Regulation (EC) No. 861/2007 establishing a European Small Claims Procedure. – 7. Proposal for a Council Regulation on jurisdiction, applicable law, recognition and enforcement of decisions and cooperation in matters relating to maintenance obligations. – 8. Conclusive remarks in the light of the recent approval for 2007 the Lisbon Treaty: is EC procedural law going to be adopted?

1. In the civil law field, abolishing exequatur is one of the main targets of the EU, and it has been for some time. In this respect, of primary relevance is the Treaty of Amsterdam which, entered into force on 1st May 1999, added a title IV to Chapter II on the freedom of movement in the EC Treaty, thus offering a legal basis for, inter alia, cooperation in civil and commercial matters. Art. 65 EC, in fact, explicitly refers to the improvement and simplification of the recognition and enforcement of judicial decisions in civil and commercial cases. 

Of the same importance are the Tampere Conclusions of 1999, which presented the creation of an area of freedom, security and justice as the main goal for long-term cooperation in civil and commercial matters, and whose key-part was to be found in free circulation of judgements and, thus, in abolishing exequatur; in this perspective, the Tampere Conclusions also mentioned a pilot for abolishing exequatur in relation to uncontested claims, which has resulted in the European Enforcement Order for uncontested claims; the programme on mutual recognition in civil matters (30th November 2000), which extended the goal of abolishing exequatur to maintenance obligations, highlightening the need to adopt procedural rules establishing minimal common standards; and, finally, the Hague Programme adopted by the European Council in November 2004, which proclaimed again the abolition of exequatur as an important step in the creation of an area of freedom, security and justice. Intermediate measures like an exequatur procedure hinder not only the free circulation of civil judgements of Courts in Europe, but also the creation of a common european market, since a judicial review in the Member State of enforcement implies discrimination of the foreign decision with respect to a national decision
.

2. In this context, though described in a necessarily sinthetic way, has to be mentioned, first of all, Council Regulation (EC) No 44/2001 of 22 December 2000, on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters
, which, being modelled on the 1968 Brussels Convention, has become the example for all the legislative acts that have been adopted afterwards, on the basis of title IV EC. By comparing such instrument with the ones adopted later, it is possible to verify whether and and to what extent it has contributed to the abolition of exequatur.
Its fundamental ratio is the principle of mutual trust in the administration of justice in the Community, which justifies judgments given in a Member State being recognised automatically without the need for any procedure, except in cases of dispute (recitals 16 e 17). Its entry into force, therefore, represents an essential step towards the enhancement of mutual enforcement of judgements, being therein established that a judgment given in a Member State shall be recognised in the other Member States «without any special procedure being required».

Only in such cases, then, any interested party who raises the recognition of a judgment as the principal issue in a dispute may
, in accordance with the procedures provided by the regulation itself, apply for a decision that the judgment be recognised. On the contrary, whoever is interested in a mere clarification on the judgement cannot avail him/herself of the simplified procedure provided by the Regulation, but has to sue according to the ordinary procedural rules
.

The decision on the application for recognition or for a declaration of enforceability, which has to be rendered «immediately» and which shall forthwith be brought to the notice of the applicant (in accordance with the procedure laid down by the law of the Member State in which enforcement is sought), may be appealed against within one month of service thereof

.

Therefore, it is only during the second phase of the procedure for making the application - which shall be governed by the law of the Member State in which enforcement is sought - that shall the existence of grounds for refusal of recognition/enforcement of the judgement be verified.
. Among such grounds, of primary importance is the contrast with public policy of the Member State in which recognition is sought, the so-called international public policy.

In line with the case law of the European Court of Justice on Article 27, para. 1, of the 1968 Brussels Convention, such limit can be invoked against the recognition and/or enforcement of the foreign judgement only if its effects are deemed to be «manifestely contrary» to the public policy of the Member State in which recognition is sought
.

Though - as recital 19 establishes - should a relation of continuity be ensured between the 1968 Brussels Convention and Regulation No. 44/2001, of primary relevance are the innovations and amendements brought by the Regulation itself in order to simplify and accelerate the recognition and enforcement procedure, according to title IV EC and to the declarations repeatedly made by the European Council within its above mentioned Conclusions.

First of all, then, it has to be underlined that during the first phase of the procedure the judgement has to be recognised or declared enforceable without any control on its contents. Being the judge of the Member State where recognition/enforcement is sought, in fact, enabled only to a mere control of purely formal aspects, this phase of the procedure has been defined as a “rubber stamp-judgement” or as a “stamp-without delay procedure”, within which only the defendant is legimated to invoke grounds of refusal against recognition/enforcement of the foreign judgement.

Neither is the control on regularity of the judgement’s service anymore deemed to be necessary, since the recognition/enforcement of the foreign judgement is nowadays precluded only when evidence is given that such judgement «was given in default of appearance, if the defendant was not served with the document which instituted the proceedings or with an equivalent document in sufficient time and in such a way as to enable him to arrange for his defence, unless the defendant failed to commence proceedings to challenge the judgment when it was possible for him to do». The aim pursued through this amendment is, indeed, to release recognition and enforcement of foreign judgements from any exception concerning the regularity of the foreign judgement’s service which has taken place in the Member State where the judgement was given..
3. Thanks to the adoption of Council Regulation (EC) No. 2201/2003 of 27 November 2003, concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the matters of parental responsibility, the process of economical integration aiming at the realisation of the common European market has significantly improved. It is undeniable, in fact, that the harmonisation of national rules regarding jurisdictional competence and recognition of judgements increases free circulation of judgements and, as a consequence, facilitates people’ free movement within the EU. 

As effectively underlined by some authors, in fact, «freedom of circulation within EU could be strongly affected if the status and rights recognised to a person in his/her Member State, were deemed not recognisable and/or enforceable in another Member State».. 

According to the Regulation (which is also known as “Brussels II Regulation”), judgements allowed to freely circulate within the European area of justice are only those relating to the dissolution of matrimonial ties (divorce, legal separation or marriage annulment)
. As it has been noted, such limitation implies a clear favor for the dissolution of marriage and, therefore, provides further confirmation of the EC legislator’s intention to guarantee - in accordance with a strictly economical perspective - a faster circulation of judgements, with the aim of making people’ freedom of movement easier and more effective. 

A judgment given in a Member State shall then be recognised in other Member States without any special procedure being required, except for the case of it being contested. Unlike Brussels I Regulation, in fact, the Regulation No. 2201/2003 allows any interested party (and not only the one against whom recognition or enforcement are sought), in accordance with the procedures provided for in Section 2 of the Regulation itself (art. 21.3) - to apply for a decision that the judgment be or not be recognised
. 

Identical to those provided by Regulation No. 44/2001 are, on the contrary, the grounds for non-recognition of judgments relating to divorce, legal separation or marriage annulment. The application for recognition or enforcement, in fact, could be rejected only if such recognition/enforcement is manifestly contrary to the public policy of the Member State in which recognition is sought, as well as if a violation has been perpetrated of the defendant’s right to a fair process, or if the foreign judgement is not concilable with a judgement previously given either in the Member States where the recognition is sought or in a third State
. 

No differences arises either from the procedure concerning recognition/enforcement of judgments on the exercise of parental responsibility in respect of a child given in a Member State, provided that they are enforceable in that Member State and have been served to the defendant. Being these conditions satisfied, in fact, such judgements shall be recognised and/or enforced in any other Member State when, on the application of any interested party, they have been declared enforceable there
. 

Judgements concerning rights of access and/or which require the return of the child, by contrast, are not subject to the above described procedure, since they are recognised and enforceable in another Member State without the need for a declaration of enforceability and without any possibility of opposing its recognition if - and only if - they have been certified in the Member State of origin. 

Though limited to the two above mentioned cathegories of judgements, then, Brussels II Regulation admits what Regulation No. 805/2004 will explicitly allow for to the European Enforcement order, i.e. not only the abolition of exequatur in the Member State where enforcement is sought, but also the exclusion of the possibility of opposition to such enforcement
. 
4. Also Regulation (EC) No. 805/2004 of the European Parliament and of the Council of 21 April 2004, creating a European Enforcement Order for uncontested claims, in fact, belongs to the group of legislative acts adopted within the enhancement of judicial cooperation in civil and commercial matters, to which it adds - as I will try to explain hereafter - considerable innovations.

Notwithstanding the significant simplifications brought by Brussels I and II Regulations, in fact, the recognition and enforcement procedure herein set out still needed to be improved, especially to the end of granting creditors’ rights a privileged and full protection.

Application for certification as a European Enforcement Order for uncontested claims is optional for the creditor, who may instead choose the system of recognition and enforcement under Regulation (EC) No. 44/2001 or other Community instruments. Eventually, for the purposes of applying this Regulation, jurisdiction shall be determined in accordance with the relevant rules of Community law, in particular Regulation (EC) No. 44/2001. Such procedure offers significant advantages as compared with the exequatur procedure provided by Brussels I Regulation, in that there is no need for approval by the judiciary in a second Member State with the delays and expenses that this entails. The purpose of this Regulation, in fact, is to create an European Enforcement Order for uncontested claims to permit, by laying down minimum standards, the free circulation of judgments, court settlements and authentic instruments, throughout all Member States without any intermediate proceedings needing to be brought in the Member State of enforcement prior to recognition and enforcement
. 

Thus, after having achieved mutual recognition of judgements through the procedure enhanced by Regulation No. 44/2001, the EU legislator is aiming at establishing the principle of mutual enforcement of judgements. And this is what is being pursued by the “new generation” of regulations to which EEO Regulation belongs, having been adopted by EU institutions in order to erode national sovereignty according to a “step by step approach”. 

Though it is undeniable, in fact, that the European Enforcement Order cannot completely avoid the scrutiny of the judges of the Member States where its enforcement is sought, it is nonetheless true that the only ground for refusal of enforcement is the contrast between the European Enforcement Order and an earlier judgment given in any other Member State or in a third country, provided that the specific conditions listed in the Regulation itself are satisfied. 

Regulation No. 805/2004, therefore, constitutes the first phase of a broader EU legislator’s project, since it represents a model that has to be followed in this on-going process aiming at the abolition of exequatur. A process that, as it is well known, has recently developed into both the European order for payment procedure and the European Small Claims Procedure
.
5. It is in this very perspective that it has to be examined Regulation (EC) No. 1896/2006 of the European Parliament and of the Council of 12 December 2006, creating a European order for payment procedure
. The basis for its adoption, in fact, was provided, first of all, by the European Council meeting in Tampere on 15 and 16 October 1999
, where the Council and the Commission were invited to prepare new legislation on issues that are instrumental to smooth judicial cooperation and to enhance access to law, with specific reference to orders for money payment. The Commission, therefore, on 20th December 2002, adopted the Green Paper on a European order for payment procedure and on measures to simplify and speed up small claims litigation (recital 5). The opinion implied by such document was, in few words, that swift and efficient recovery of outstanding debts over which no legal controversy exists is of paramount importance for economic operators in the European Union, as late payments constitute a major reason for insolvency, threatening the survival of businesses, particularly small and medium-sized enterprises, and resulting in numerous job losses (recital 6)
.

The procedure established by this Regulation serves as an additional and optional means for the claimant, who remains free to resort to a procedure provided by national law. Accordingly, this Regulation neither replaces nor harmonises the existing mechanisms for the recovery of uncontested claims under national law, laying down a specific and detailed definition of minimum standards that should apply in the context of the European order for payment procedure. This, in order to make it possible for an European order for payment (which has become enforceable) issued in one Member State to be regarded, for the purposes of enforcement, as if it had been issued in the Member State in which enforcement is sought (recitals 10 and 19). The regulation, then, does not replace nor harmonises the existing national procedures aimed at the recovery of uncontested claims; rather, it adds a further and alternative procedure based on minimal standard rules aimed at making mutual recognition of European orders for payment come through (recitals 10 and 19).

Therefore, it is only applying the procedure set out by the regulation that the European order for payment shall be treated (for the purpose of enforcement) as it were issued in the Member State where its enforcement is sought. And this is possible because, as it is explained in recital 27, «[m]utual trust in the administration of justice in the Member States justifies the assessment by the court of one Member State that all conditions for issuing a European order for payment are fulfilled to enable the order to be enforced in all other Member States without judicial review of the proper application of minimum procedural standards in the Member State where the order is to be enforced. Without prejudice to the provisions of this Regulation, in particular the minimum standards laid down in Article 22(1) and (2) and Article 23, the procedures for the enforcement of the European order for payment should continue to be governed by national law».
Thus, in line with the above mentioned recital, art. 19 of the Regulation creating a European order for payment procedure establishes that a European order for payment which has become enforceable in the Member State of origin shall be recognised and enforced in the other Member States without the need for a declaration of enforceability and without any possibility of opposing its recognition. Such judgement, then, shall be enforced under the same conditions as an enforceable decision issued in the Member State of enforcement. (art. 21, para. 1).

In the light of the above, it can be inferred that the EU legislator’s intention, is not (anymore) only to abolish exequatur in relation to certain types of judgements - as it has already been allowed by Regulation No. 805/2004 -, but also to adopt rules aimed at the unification of the procedure that leads to the creation of the enforcement order. Such procedure, therefore, ceases to belong to the national legislator’s exclusive competence. Though it is true, in fact, that if a statement of opposition is entered, the proceedings shall continue before the competent courts of the Member State of origin, in accordance with the rules of ordinary civil procedure, it is nonetheless undeniable that if such statement of opposition, due to whatever reason, is not lodged, the European payment order should happen to be issue exclusively on the basis of the uniformed and standardised rules set out by Regulation No. 1896/2006.
6. Though (also) aimed  at making it easier, for consumers, to have access to justice, Regulation (EC) No. 861/2007 of the European Parliament and of the Council of 11 July 2007 establishing a European Small Claims Procedure, contributes, together with all the above mentioned regulations, to the implementation of the European process pursuing the creation of an area of freedom, security and justice, as it has been outlined by the European Council meeting in Tampere on 15 and 16 October 1999 as well as by the 2004 Hague Programme
.

Since the European Small Claims Procedure Regulation regulates the entire procedure aimed at obtaining the final judgement, which shall be deemed to be recognisable and - to the extent that it has been certified by the judge of origin - automatically enforceable in all other Member States, without the need for a declaration of enforceability and without any possibility of opposing its recognition, the goal has been achieved of eliminating any intermediate procedure usually necessary for the recognition and enforcement of foreign judicial decisions
. 
7. Main objective of the Proposal for a Council Regulation on jurisdiction, applicable law, recognition and enforcement of decisions and cooperation in matters relating to maintenance obligations (COM (2005) 649 final) is to deprive national legislators of bigger and bigger parts of their competence, in order to avoid that the enforcement of foreigner judgements could be refused, according to the relevant national rules
. 

 To this end, and as it can be read in recital 18, in order to abolish any intermediate measure, a minimum harmonisation of procedure has been carried out. In other words, compliance with the requirements of fair trial according to common standards in all the Member States should be guaranteed. 

According to the Proposal, which, for the first time, enables the parties to choose the law applicable to their relationship, providing, to this end, specific conflict of law rules, the judgement given in one of the Member States should produce the same effects within the whole EU, without the need of any declaration of enforceability, as it had been issued in the Member States where its recognition/enforcement is sought. Being the relevant procedure (at least partially) harmonised, neither should any control be deemed possible.

On the contrary, the enforcement procedure remains governed by the law of the Member State of enforcement. 

The most signficant aspect of the Proposal, then, consists of the fact that the enforcement, in every Member State, of judgements concerning maintenance obligations is regulated, not only by national rules, but also, though still to a minimal extent, by uniform and common rules, provided by the Regulation (see articles 34 “Order for monthly direct payment”, 35 “Order for temporary freezing of a bank account”, 36 “Ranking of maintenance claims”)
. 
8. Primary aim of the aforesaid acts is to make the principle of mutual trust among Member States’ legal systems stronger and stronger, being aware that such goal cannot been achieved without unifying and harmonising (at least partially) Member States’ procedural rules.

Would such objective be achieved, people will be able to enjoy their rights without any difference from one Member State to the other, since harmonisation of national rules is not only instrumental in the creation of the European common market, but also in the development of the European area of freedom, security and justice. Thus, the abolition of every intermediate procedure should be realised through the unification of national procedural rules. Reaching such a goal would be equivalent - as it has effectively been stated - to introducing a «full faith and credit» clause, applicable to all judgements given by European judges, without the need to distinguish the ones given by the Member State of enforcement from those given in other Member States, since full and theirs complete enforcement should be provided within the EU.


That this is the path, anyway, has been recently confirmed by the Lisbon Treaty of 13th December 2007. “New” art. 61 of the “Treaty on the Functioning of the European Union” (today EC treaty), in fact, reads «[t]he Union shall facilitate access to justice, in particular through the principle of mutual recognition of judicial and extrajudicial decisions in civil matters», providing also rules whose content gives evidence of the fact that these very innovations are going to change deeply the system itself of the EU organisation. 


Nor can be invoked, to the end of limiting EU competence in this very matter, the provision incorporated in art. 65 of the Treaty on the Functioning of the European Union, which provides EU legislator with competence only in transnational civil matters. No doubts, in fact, that such provision will have to be interpreted in the light of the recent ECJ decision regarding the so-called Owusu case
, where the Court broadly delimited 1968 Brussels Convention’s field of application. This, in line of the content of “new” art. 65, lett. f), of the Treaty on the Functioning of the European Union, which reads «the elimination of obstacles to the proper functioning of civil proceedings, if necessary by promoting the compatibility of the rules on civil procedure applicable in the Member States».
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� Since the 1999 Tampere meeting, the Council was invited, on the basis of proposals by the Commission (cons. 30) «to establish minimum standards ensuring an adequate level of legal aid in cross-border cases throughout the Union as well as special common procedural rules for simplified and accelerated cross-border litigation on small consumer and commercial claims, as well as maintenance claims, and on uncontested claims»; this, on the basis of the idea that (cons. 33) «Enhanced mutual recognition of judicial decisions and judgements and the necessary approximation of legislation would facilitate co-operation between authorities and the judicial protection of individual rights. The European Council therefore endorses the principle of mutual recognition which, in its view, should become the cornerstone of judicial co-operation in both civil and criminal matters within the Union. The principle should apply both to judgements and to other decisions of judicial authorities»; to this end, having specific regard to the civil field, the Commission was called upon «to make a proposal for further reduction of the intermediate measures which are still required to enable the recognition and enforcement of a decision or judgement in the requested State. As a first step these intermediate procedures should be abolished for titles in respect of small consumer or commercial claims and for certain judgements in the field of family litigation (e.g. on maintenance claims and visiting rights). Such decisions would be automatically recognised throughout the Union without any intermediate proceedings or grounds for refusal of enforcement. This could be accompanied by the setting of minimum standards on specific aspects of civil procedural law».


� OJ 2001 L 12, p. 1. As in the case of this Regulation, which represents one of the first results of the so-called communitarisation of judicial cooperation in civil and commercial matters, also Regulations No. (EC) No 1346/2000 of 29 May 2000 on insolvency proceedings; No. 1347/2000 of 29 May 2000 on jurisdiction and the recognition and enforcement of judgments in matrimonial matters and in matters of parental responsibility for children of both spouses (also known as Brussels II Regulation, which has been repealed by Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the matters of parental responsibility) and No. 1348/2000 of 29 May 2000 on the service in the Member States of judicial and extrajudicial documents in civil or commercial matters, have been adopted on the basis of title IV of the EC Treaty (OJ 2000 L 160).


� As art. 33, para. 3, reads, «If the outcome of proceedings in a court of a Member State depends on the determination of an incidental question of recognition that court shall have jurisdiction over that question». 


� By setting out such rule, Reg. No. 44/2001 differs completely from the corresponding rule provided by Regulation No. 2201/2003.


� According to art. 43, para. 5, of the Regulation, «An appeal against the declaration of enforceability is to be lodged within one month of service thereof. If the party against whom enforcement is sought is domiciled in a Member State other than that in which the declaration of enforceability was given, the time for appealing shall be two months and shall run from the date of service, either on him in person or at his residence. No extension of time may be granted on account of distance». 


� ECJ Case C-3/05, Verdoliva, [2006] ECR I-1579, paragraphs 34-38, in which the Court stated that «Article 36 of the Brussels Convention is to be interpreted as requiring due service of the decision authorising enforcement, in accordance with the procedural rules of the Contracting State in which enforcement is sought, and therefore, in cases of failure of, or defective, service of the decision authorising enforcement, the mere fact that the party against whom enforcement is sought has notice of that decision is not sufficient to cause time to run for the purposes of the time-limit fixed in that article». 


� In Italy, such application shall be submitted to the territorially competent Court of Appeal. 


� In other words, not only has Regulation No. 44/2001 reiterated that «Under no circumstances may a foreign judgment be reviewed as to its substance», but it has also further reduced the grounds for refusal of recognition/execution of judgements provided by 1968 Brussels Convention. In addition, the contrast of the foreign judgement’s effects has to be manifest: this, in line with has been stated by the ECJ in its consolidated case law (ECJ Case 145/86, Hoffmann v. Krieg, [1988] ECR 662; ECJ Case 7/98, Krombach v. Bamberski, [2000] 1938), the judgement at stake must be «at variance to an unacceptable degree with the legal order of the State in which enforcement is sought inasmuch as it infringes a fundamental principle. In order for the prohibition of any review of the foreign judgement as to its substance to be observed, the infringement would have to constitute a manifest breachof a rule of law regarded as essential in the legal order of the State in which enforcement is sought or of a right recognised as being fundamentalwithin that legal order». 


� According to art. 2, no. 4), of the Regulation, entitled “Definitions”, «the term "judgment" shall mean a divorce, legal separation or marriage annulment, as well as a judgment relating to parental responsibility, pronounced by a court of a Member State, whatever the judgment may be called, including a decree, order or decision».


� As highlighted above, unlike Regulation No. 44/2001, Brussels II Regulation allows any interested party to apply for a decision that the judgment be or not be recognised. According to art. 33, then, the decision on the application for a declaration of enforceability may be appealed against by either party. The appeal shall be lodged with the court appearing in the list notified by each Member State to the Commission pursuant to Article 68.3. The appeal shall be dealt with in accordance with the rules governing procedure in contradictory matters. If the appeal is brought by the applicant for a declaration of enforceability, the party against whom enforcement is sought shall be summoned to appear before the appellate court. An appeal against a declaration of enforceability must be lodged within one month of service thereof. If the party against whom enforcement is sought is habitually resident in a Member State other than that in which the declaration of enforceability was given, the time for appealing shall be two months and shall run from the date of service, either on him or at his residence. No extension of time may be granted on account of distance. The judgment given on appeal may be contested only by the proceedings referred to in the list notified by each Member State to the Commission pursuant to Article 68. In Italy such contestation has to be lodged with the Court of Cassazione.


� Cf. recital 21 of the Brusselles II Regolamento, which reads «[t]he recognition and enforcement of judgments given in a Member State should be based on the principle of mutual trust and the grounds for non-recognition should be kept to the minimum required». This, in line with the ECJ case law regarding art. 27 of the Brusselles Convention: «the first point to note is that Article 27 of the Convention must be interpreted strictly inasmuch as it constitutes an obstacle to the attainment of one of the fundamental objectives of the Convention. With regard more specifically to the clause on public policy in Article 27, point 1, of the Convention, the Court has made it clear that it may be relied on only in exceptional cases» (ECJ Case C-38/98, Renault, [2000] ECR I-2973, cons. 26).


� Reference is made to section 2 of the Regulation, whose title is “Application for a declaration of enforceability” and which is referred to also by art. 21.3, in order to regulate the procedure for recognition of foreign matrimonial decisions herein provided.


� Six are the grounds for refusal of recognition and/or enforcement provided by the Regulation (art. 23): (a) if such recognition is manifestly contrary to the public policy of the Member State in which recognition is sought taking into account the best interests of the child; (b) if it was given, except in case of urgency, without the child having been given an opportunity to be heard, in violation of fundamental principles of procedure of the Member State in which recognition is sought; (c) where it was given in default of appearance if the person in default was not served with the document which instituted the proceedings or with an equivalent document in sufficient time and in such a way as to enable that person to arrange for his or her defence unless it is determined that such person has accepted the judgment unequivocally; (d) on the request of any person claiming that the judgment infringes his or her parental responsibility, if it was given without such person having been given an opportunity to be heard; (e) if it is irreconcilable with a later judgment relating to parental responsibility given in the Member State in which recognition is sought; (f) if it is irreconcilable with a later judgment relating to parental responsibility given in another Member State or in the non-Member State of the habitual residence of the child provided that the later judgment fulfils the conditions necessary for its recognition in the Member State in which recognition is sought.


� To be embodied in the notion are, according to art. 3 of the Regulation, only pecuniary and uncontested claims. On the contrary, no definition is provided of the meaning of “uncontested”, since - exception made for the cases in which the debtor has expressly agreed to the claim by admission or by means of a settlement - it is on the basis of the relevant national rules that it has to be established whether the claim is uncontested or not. 


� With regard to the need of a pilot in order to enhance the principle of mutual enoforcement of judgements, cf. Tampere meetings conclusions, cited above, at n. 1.


� OJ 2006 L 399 p. 1.


� Within which, as it is well known, the Council and the Commission have been invited to adopt new legislative instruments in order to make judicial cooperation in civil matters more effective with particular reference, in this context, to the payment orders: cf. recital 3 of Regulation No. 1896/2006.


� Cf. COM(2002)746 def.


� Cf. para. 26 of the Tampere meeting Conclusions which explicitly refers to the aim of facilitating access to justice for cross-border litigation on small consumer and commercial claims, as well as maintenance claims, and on uncontested claims 


� According to art. 1, aim of the Regulation, whose application is not mandatory, but available to litigants as an alternative to the procedures existing under the laws of the Member States, is to simplify and speed up litigation concerning small claims in cross-border cases, and to reduce costs. The Regulation also eliminates the intermediate proceedings necessary to enable recognition and enforcement, in other Member States, of judgments given in one Member State in the European Small Claims Procedure. It shall apply, in cross-border cases, to civil and commercial matters, whatever the nature of the court or tribunal, where the value of a claim does not exceed EUR 2000 at the time when the claim form is received by the court or tribunal with jurisdiction, excluding all interest, expenses and disbursements. It shall not extend, in particular, to revenue, customs or administrative matters or to the liability of the State for acts and omissions in the exercise of State authority (acta jure imperii). As in Regulation No. 1896/2006, the Small Claim procedure is based on the use of standard forms. This, obviously, simplify the procedure and, above all, guarantees its uniformity within every Member State. With the consequence that, when such procedure is followed, the judgment given in a Member State shall be recognised and enforced in another Member State without the need for a declaration of enforceability and without any possibility of opposing its recognition (art. 20). 


� The Proposal has been presented on 15th December 2005 by the Commission and is accessible from the EU web site.


� According to art. 27 of the Proposal, «[s]ubject to the provisions of this Regulation, the procedure for the enforcement of decisions issued in another Member State shall be governed by the law of the Member State of enforcement». 


� ECJ Case C-281/02, Owusu, [2005] ECR I-1383.
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