D4.1 Report on relevant questions and common needs of legal practitioners
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1.
Introduction

The purpose of this Report is to provide to the Commission an overview on relevant practical questions and common needs of legal practitioners dealing with the proposal of regulation COM (2005) 649 def. on jurisdiction, applicable law, recognition and enforcement of decisions and cooperation in matters relating to maintenance obligations.

At the outset, it should be mentioned that, in order to prepare this Report, the input provided from the attorneys and other legal practitioners that took part in the seminars, conferences, and workshops organized within the REMOR project have been of fundamental importance.
In particular, this Report is based to a significant extent on observations and questions made by the participants of the several study events organized by the University of Genoa.
The more significant legal problems that emerged during these occasions are discussed and analyzed separately in the following paragraphs.

2.
Difficulties in collecting and understanding foreign sources of law
As will be discussed in greater details in the following Deliverables, the proposal of Regulation provides as general rules that (i) the court of the place where the defendant is habitually resident has jurisdiction and that (ii) the law of the country of the creditor's habitual residence is predominant, over the lex fori (which is applicable when the law of the country of the creditor's habitual residence does not make it possible for the creditor to obtain maintenance and when the creditor prefers to ask for the lex fori to apply and the latter coincides with the law of the debtor’s country of habitual residence). The proposal, therefore, makes it possible for the creditor to bring an action in the country of the debtor’s habitual residence and to ask for the law of that country to be applied. 
One of the usual needs raised by attorneys and other legal practitioners consists in the difficulty of finding, collecting and understanding foreign relevant laws and case laws of the States: in order to evaluate whether the law of the debtor’s residence may be preferable for the creditor of the maintenance obligations, it is necessary to be able to make a comparison and therefore to have a very deep knowledge of other Member States’ legislations.

Given the lack of a uniform law, generally signalled as desirable, it was proposed to couple the regulation with information technology that enables an easy and immediate recovery of the relevant national laws, together with their translation in English and/or French language. 
In this perspective, a research group is dealing with the realization of an e-book of legal sources as a product of this research.
3.
Harmonization of the legal remedies
As will be discussed in greater details in D4.4, the regulation proposal set forth instruments for the effective fulfilment of the maintenance obligations, which seem to be more effective than the instrument set forth by the laws of Member States and, in particular, by Italian law.

A problem that was raised and discussed during the seminars depends on whether it is possible or desirable that, within the same national law, a creditor of maintenance obligation is in the position to have legal remedies more or less effective depending on whether his right has been resized in a legal order that has transnational character, or not.

This problem may be better understood by making the following parallel. 
The beneficiary may, through the Court, seize his own central authority to have access to the information which can facilitate the recovery of maintenance claims; claimants entitled to receive maintenance must use the standard form in Annex V to this Regulation.

The information shall include at least the information held by the administrations and authorities which are responsible in the Member States for the following areas: taxes and duties, social security, population registers, land registers, registration of the motor vehicles and central banks.

From these registries it will be possible to collect relevant information on the debtor’s position (i.e. the place of residence, assets, income, debtor’s employer and bank accounts).

Such information is only partly recoverable by a creditor through the normal claim provided by Italian law. Moreover, this will be possible only when the debtor is in breach of his obligations. Among the provisions that are closest to the regulation proposal, in this respect, is Art.492 of the Italian Code of Civil Procedure. This provision states that the public official, looking for goods or other assets of the debtor, within a foreclosure procedure, who does not find any good or assets or find goods or assets that are not sufficient to satisfy the creditor that started the procedure and the creditors that joined later the same procedure, may, on the request of the creditor that started the procedure, only ask for information to the tributary office or to other similar public institutions.

This example makes clear that the introduction of the regulation could be usefully coupled with an invitation to the Member States to harmonize their own national laws concerning the legal remedies available to the creditor.

4.
On the monthly direct payment

At the request of the creditor, the court of origin may gives an order for monthly direct payment, which is to be addressed to the debtor’s employer in another Member State or to the bank of a different Member State, where the debtor has his own bank account.

The analysis of this instrument made by legal practitioners by a comparison with similar instruments used in Italian law raised some problems.

Firstly, it was mentioned that it may also be desirable to include among the recipient of this order, pension funds.

Secondly, the question was raised on whether such order given to a credit institution also provides for some kind of legal protection to the assets concerned.

An example may clarify this problem. Assume that the only bank account of the debtor amounts to € 10.000, and that the maintenance obligation amounts to € 1.000. In such a case, the debtor is still free to make any movement which would render impossible the payment by its holder of the amount?

Once the order has been adopted, does the debtor have the availability of all or of part of the amount present in his bank account?

This seems to be very significant question, given the fact Art. 34 and 35 of the Regulation seem to suggest that the instrument of the temporary freezing of a bank account, that request a serious risk of non execution, when awarded, become ineffective when a decision is given on the substance. Therefore, it may not coexist with the different instrument consisting in the order of direct payment.

In this respect, it is interesting to consider also Art.34 to Art.36. This provision states that after an order for monthly direct payment was issued, a debtor is required to inform the creditor and the court of origin of any changes of employer or bank account.

The question that was raised by practical lawyers based on whether this provision should be interpreted in the sense that the debtor who is not willing to fulfil his obligation to maintenance may simply close his bank account.

Briefly stated: legal practitioners, who do see in this instrument an effective and elastic remedy, point out that it may be desirable to make this instrument even more effective.

Finally, it has been suggested to add a disposition that prevents any movements on the bank account, when such movements diminish the amount of money in the account below a certain security level which may be fixed in a multiple of the amount of the monthly maintenance obligation (for example, equal to 12 monthly instalments).

5.
The national Judicial Authority having competence on maintenance obligations recovery claims:  the concurrent competences of Italian Tribunale dei minorenni and Tribunale ordinario 
Seminars and meetings offered our research group the opportunity to analyse in greater depth a problem that is a special feature of the Italian system: given the fact that within the Italian judiciary system there is a specific authority dedicated to issues concerning minors (i.e. the Tribunale dei minorenni) whose competence needs, therefore, to be coordinated with the one of the judges of Tribunale ordinario, it is necessary to determine which one of these is the authority that have jurisdiction over maintenance claims regarding minors born outside marriages (i.e. from parents who are not married). 
Before 2006, the issue was governed by the combined provisions of Art. 261 (rights and obligations arising from the recognition of a natural child), Art. 148 (mutual contribution in the expenses of the family), Art. 317-bis Codice Civile (custody of natural son) and Art. 38 Disp. Att. Codice Civile.

Art. 38 Disp. Att. Codice Civile establishes the competence of the Juvenile Court for the measures provided by some dispositions of Italian law (including specifically Art. 317-bis Codice Civile) and the competence of the ordinary Tribunal for all the other measures.

Case law established the competence of the Juvenile Court for all the cases concerning custody of natural children. With respect to all measures concerning maintenance of the son of a non married couple, in the absence of an express reference to the jurisdiction of the special court, the Italian supreme Court - Corte di Cassazione (Cass. 20.4.1991, N. 4273) - declared the absence of a unified process.

The Supreme Court affirmed the competence of the Juvenile Court on cases concerning custody of natural children and the competence of the ordinary Tribunal on the determination of the maintenance obligation.

Law n. 54/2006 introduced some relevant changed that determined some relevant effects on the above mentioned discipline. In fact, this law deals with rules relating to maintenance obligations and custody of legitimate children. Art. 4 states that the provisions of this law shall also apply to all proceedings relating to children of unmarried parents.

The problem is now to establish whether Law n. 54/2006 has provided the Tribunale dei Minorenni with specific competence on both custody and maintenance issues regarding children born from unmarried parents, as well as it happens for the ordinary Tribunal for issues regarding children born from married parents. 
The recent case law has already provided some answers. 
The Juvenile court in Milan by a decree dated 12.5.2006 denied its competence with respect to a claim proposed by a natural parent, as result of termination of cohabitation, concerning custody and maintenance of the child.

The court stated the competence of Tribunale ordinario, on the basis of the argument that the new law has introduced for the first time a unified discipline for all the claims relating to natural children; whilst previously it was necessary to refer to two different courts with loss of time and increased costs for the parties.

Other courts disagreed.

The issue of interpretation came, as a result of a specific instance, to the Corte di Cassazione. The Italian Supreme Court (3.4.2007 Ordinance N. 8362) stated that the Tribunale dei minorenni is competent to decide on both custody and maintenance issues of a children born outside marriages, when these issues arise within the same claim.

According to this Supreme Court’s case law, the Juvenile Court is competent only when claims on maintenance obligations are made in conjunction with custody’s ones; whilst stand-alone claims referring to maintenance obligation of minor children shall be decide by the ordinary Tribunal.
The solution adopted by the Supreme Court in encouraging combined actions to be considered by the same court follows the path indicated by the proposal of Regulation: under article 3 lett. d) of the proposal, the court having jurisdiction on proceedings concerning parental responsibility under Regulation n° 2201/2003  shall have jurisdiction also in matters relating to maintenance when these are ancillary to those proceedings. 

This is a new approach: Regulation n° 2201/2003 excluded maintenance obligations from its scope of application and expressly provided that jurisdiction on maintenance obligations issues should be regulated by art. 5.2 of Regulation n° 44/2001.  

With specific reference to Italian case law, the territorial courts are following the Supreme Court’s approach, even if it may create some difficulties.

For example, unmarried parents that want to obtain new measures on maintenance obligations need to make an application to Tribunale ordinario, even if the first decision on maintenance obligation was made by Tribunale dei minorenni in conjunction with the decision on custody.

One of the legal practioners’ deepest common needs is to simplify this legal framework, which may involve the need to hear two different courts.
The proposal of Regulation offers some useful indications at this regard.

Recital 9 states that the Regulation should cover all maintenance obligations arising from a family relationship, parentage, marriage or affinity or from relations which have comparable effects under the applicable national law, in order to guarantee equal treatment of maintenance creditors.

Once again, this rule raises the need to have a unified discipline of all claims relating to natural children and the opportunity to fight delays in time and costs for the parties.
6. The role of mediation
Maintenance obligations payment and recovery are often the more critical issues and increase the existing conflict between the former spouse and/ore the partners.

In some legal system (as in Italy), mediation is becoming a very useful tool to reduce (or even eliminate) the conflict between the parties and to find suitable solution for the persons involved in the proceeding.
During the seminar, it clearly resulted that attorneys and other legal practitioners are in favour of applying mediation not only to issues regarding the relationship between partners and other personal problems, but also to maintenance obligations issues. 

7. Need of expeditious proceedings

The attorneys pointed out that with reference to maintenance obligations proceeding the need of expeditious proceeding when children are involved is of fundamental importance.

The proposal of Regulation is not aimed at harmonizing internal proceeding and, for this reason, is not a particularly helpful instrument in order to guarantee that maintenance obligations issues are treated in compliance with the right to have a fair trial, provided by article 6 of the European Convention on Human Rights. 
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